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President’s Message 


As of the date of publication of this issue of the I. C. C. Practi- 
tioners’ Journal the Congress will once again be in session. The indi- 
cations are that several bills pertaining to federal administrative pro- 
cedure will be the subject of hearings and consideration by Committees 
of both Houses of Congress, and of possible ultimate consideration and 
action by the Congress itself. 


In this connection we note an interesting and provocative comment 
which appeared in the Fall Issue, 1957 of the ‘‘ Administrative Law 
Bulletin’’ of the Administrative Law Section of the American Bar 
Association. Earl W. Kintner, Esq., a member of the Council of the 
ABA Administrative Law Section, and General Counsel of the Federal 
Trade Commission, is quoted, in part, at page 25, as follows: 


“é 


. Also, some of us on the government side of the counsel table 
think that quite as much improvement of federal and state adminis- 
trative law could result from a thoughtful and fair Section program 
of suggestions for voluntary improvement of the process as from 
long-range, sometimes bitter, programs of legislative reform. We 
believe that a voluntary improvement program might appeal to a 
larger number of Section members than is the case with the Section’s 
involuntary legislative proposals .. .’’ (emphasis added). 


The view above expressed is, we are certain, shared as well by sub- 
stantial numbers of practitioners representing private parties before 
federal administrative agencies. No human institution is perfect. The 
Interstate Commerce Commission has an enviable record of continuing 
and productive efforts to improve both its administration of the federal 
statutes conferring jurisdiction upon the I. C. C. and of practice and 
procedure before the Commission. The members of the Interstate Com- 
merece Commission and the Staff have always manifested a genuine in- 
terest in any proposals to that end. 


The suggestion of Mr. Kintner, above-quoted, merits most careful 
consideration by all who are interested in the continuing improvement 
of administrative law, whether at the state or federal level. It is to be 
hoped that the principle of voluntary improvement of the federal ad- 
ministrative process, evidenced by actions already taken over the years 
hy the agencies, will be given due recognition by the Congress in its 
deliberations upon statutory changes which may be suggested in the 
present federal Administrative Procedure Act. 


JoHN F. DoneELAN, President 
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Honorable Abe McGregor Goff to Succeed 
Honorable Owen Clarke on I. C. C. 


Honorable Abe McGregor Goff, General Counsel of the Post Office 
Department, was chosen by President Eisenhower to succeed Honorable 
Owen Clarke, who has resigned as a member of the Interstate Commerce 
Commission. Commissioner Clarke in his letter of November 18 to the 
President stated ‘‘entirely personal circumstances dictate’’ his wish to 
resign. It was later announced that Mr. Clarke would become a Vice 
President of The Chesapeake and Ohio Railway Company with head- 
quarters in Cleveland, Ohio. Mr. Goff will be nominated to serve for 
the remainder of Commissioner Clarke’s term, expiring December 31, 
1959. Before he can take up his duties at the Commission, it will be 
necessary for the Senate to confirm his nomination, after it convenes 
on January 7th. 


Biography of Mr. Goff follows: 


Born at Colfax, Washington, December 21, 1899; left high school 
to enlist and serve briefly in army in World War I; LL.B., University 
of Idaho, College of Law, 1924, admitted to Idaho Bar and commenced 
law practice at Moscow, Idaho, in the fall of that year; continuous law 
practice there since that time, except for periods of public and military 
service ; Prosecuting Attorney of Latah County, Idaho, 1926-1934; State 
Senator; member of Idaho State Bar Commission. 


Colonel, Army Judge Advocate General’s Department in World 
War II; overseas service in Africa, Middle East, Europe and occupation 
of Japan. Awarded the Legion of Merit and the Commendation ribbon. 

Served in Congress, 1947-1948, from first district of Idaho; prac- 
ticed law at Moscow, Idaho, until accepted appointment as Solicitor (now 
General Counsel) of the Post Office Department February 1, 1954, and 


was serving in that position when designated to sueceed Commissioner 
Clarke. 


Member of Idaho State Bar Association (President 1940) ; Ameri- 
ean Bar Association (House of Delegates, 1941); American Society of 
International Law (former member of the Executive Council) ; Federal 
Bar Association (General Secretary; former Chairman of Government 
General Counsel) ; American Judicature Society; admitted to practice 
before U. 8. Supreme Court, U. S. Court of Military Appeals, Supreme 
Court of the Philippine Commonwealth; Supreme Court of Idaho; 
Episcopalian, Mason, American Legion, Veterans of Foreign Wars, 
Reserve Officers Association, Military Order of the Carabao, and Beta 
Theta Pi; married in 1927 to Florence L. Richardson, two children, 
Timothy R. and Annie McGregor Goff; Residence: Moscow, Idaho; 
Washington address: 1230-30th Street, N. W. 
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Administration of Justice 


By HonorasLte CHARLES Evans Hueues, Former Chief Justice 
Supreme Court of the United States 


Mr. Chairman and Members of the Interstate Commerce Commission 
and of the Association of Practitioners before the Interstate Commerce 
Commission : 

(Please see footnote) 


You represent a specialized professional interest which grows out 
of an extraordinary development of machinery for the administration 
of justice. In our system of government the greatest difficulty is not in 
maintaining the proper balance between Nation and State, difficult as 
that is, but, more fundamentally, in reconciling by appropriate adjust- 
ments the multiplying and complex interests of the community, con- 
sidered nationally or locally, and the requirements of individual liberty 
and private initiative from which are derived the collective strength and 
progress. It has been characteristic of our civilization that adaptations 
of the legal structure are generally belated, and it was a long time 
before public opinion could be sufficiently convinced of the need of 
administrative agencies with broad powers in order to enforce standards 
which legislatures found it impracticable to apply directly. If an agency 
like the Interstate Commerce Commission had been established much 
earlier, with adequate authority, we should have been spared many of the 
most difficult of our present problems. We now recognize so fully the 
need of continuous and expert investigations, not ex parte or biased by 
political motives, but impartial and with full and fair hearing and com- 
petent discussion, that we read with something of a shock the learned 
arguments and elaborated doubts of an earlier day which erected hurdles 
in the path of progress. Now we have provided, in Nation and states, 
a host of administrative agencies, and we realize that we have thus been 
brought to the severest test of the republic, that is, its ability to draw 
to the complexities of administration the comprehensive knowledge and 
technical skill, and above all, the reasonableness, which will give us the 
desired fruits of regulation and avoid both the indifference of routine 
and the arbitrariness of an unintelligent and despotic bureaucracy. 
Despite an experience which should have been disillusioning, we are still 
likely to be fascinated by paper plans, and to forget that our ultimate 
interest is not in this or that political program, but in finding that rare 
combination of intelligence and rectitude without which any program 
of administration may prove to be a curse. I suppose that no agency 
of Government has more complicated problems than those which confront 
the Interstate Commerce Commission, and no intelligent student can 
fail to realize that the success of this endeavor in a sphere of the highest 
importance is to a very great extent the measure of our capacity for 
self-government. 





(Address of Honorable Charles Evans Hughes, Chief Justice, Supreme Court of 
the United States—First Annual Wek ayflower Hotel, Washington, D. C., 
October 30-31, 1930) Association of I. C. C. Practitioners. 
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We recognize with gratification the ability and integrity that have 
characterized the exercise of this vast authority, and this meeting attests 
the importance of your function as practitioners. It seems to be a 
general notion that lawyers make more trouble than they cure. In fact, 
a capable lawyer, a dependable and wise adviser, is a promoter of peace 
rather than a disturber. He has in his own office scales of truth which 
he uses before he resorts to the public weighing station. When there 
are controversies which must be resolved in the interest of both public 
and private right, the careful investigator, the acute analyst, the effective 
advocate, performs an indispensable service. Where the uninformed 
may see only a rivalry of wits, the intelligent observer detects an essen- 
tial process through which in a contest of argumentation there is gradu- 
ally revealed the substance of a just decision. 

I suppose that the Interstate Commerce Commission may think that 
arguments are sometimes discursive and contemptuous of time. That is 
an exhibition of human frailty from which all judicial tribunals suffer, 
but every judge who is worthy of the Bench recognizes his indebtedness 
to the Bar. I think that it would be hard to point out a greater intel- 
lectual feat—which it is a delight to witness—than a perfect argument 
in a complicated case. I am told that some years ago when a tribute was 
being paid to an eminent lawyer who was said to owe his success to his 
complete mastery of facts, it was wittily observed that another advocate, 
equally distinguished, won his cases because he paid no attention to the 
facts. There are some lawyers, more brilliant than industrious, who seek 
success in that way, but it is hardly necessary to say that they should 
avoid practicing before the Interstate Commerce Commission. I know 
of no better description of the characteristics of the best advocacy than 
Webster’s comment upon the forensic ability of Benjamin R. Curtis. 
He said : 


The power of clear statement is the great power of the Bar. 
The solid thought, the progress of argument by marked and natural 
stages, the absence of repetition, the confidence soon imparted that 
prolixity was not to be feared, and the satisfaction which is always 
aroused and renewed when questions are first candidly stated and 
then wholly answered; these features, sustained by the fascinated 
interest provoked by watching the ease and dexterity in the use of 
difficult tools, kept his hearers at the needed tension and left them 
settled in conclusion which had become their own. 


Your Association not only gives you an increased opportunity for 
fraternal intercourse, but it reflects the consciousness of the dignity of 
your work. It is this consciousness, made more keen by friendly collabo- 
ration, that removes the enervating sense of drudgery. You have the 
advantages of a specialized Bar. Its members, dealing with a particular 
field, become highly expert and enjoy to a marked degree a mutual 
esteem. In the professional interchanges of a limited group, traditions 
of courtesy and forbearance are developed, and chicanery and obstruc- 
tive tactics have the smallest opportunity. Effective judicial procedure 
is much more a matter of tradition than of specific rules. Perhaps there 
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is no greater need, speaking of the Bar generally, than professional self- 
restraint, and this is most readily appreciated when men of ability are 
brought into constant and intimate association. One of the reasons for 
the success of the British administration of justice is the compactness 
of the Bar. Those who are engaged continually before the courts, and 
especially those who deal with a particular class of questions, develop a 
technique which is more useful than any that can be enforced by statute 
or rule. 

You have also the opportunity of closely observing the workings of 
administration and you are in a position to give effective service in its 
improvement. You can judge the merit of proposed changes, and by 
the exertion of your influence you may be instrumental in promoting a 
rational progress. We are just beginning to realize what an organized 
bar can accomplish. One of its difficulties lies in the diffusion of in- 
terests. The greatest hope of success may be found in local and special- 
ized undertakings. 

I take great pleasure in coming here this morning and in giving you 
the most cordial greeting, and in extending my best wishes for the success 
of this Association. (Great applause). 


The Interstate Commerce Commission 
and Common Sense 


By Cart M. GueEuzo 


The American transportation industry has been conducting its 
affairs for seventy years now under control of the Interstate Commerce 
Commission. If we give ear to the public information agencies of the 
various carriers and other interests, the impression is inescapable that 
this period of seven decades was a most unhappy one for all. The Com- 
mission has been a delightfully convenient hook upon which to hang the 
managerial and competitive difficulties in which the agencies of trans- 
portation profess to find themselves, and has provided an easily recog- 
nizable target for criticism emanating from both within and without 
the industry. 

Were the members of the Commission men of infallible judgment, 
perhaps the critics could be ignored safely; but surely some spark of 
light must burn beneath the truly heroic quantities of heat and smoke. 
The spark is there well enough, but the propaganda techniques of modern 
advertising, assisted by wartime developments in the art of psychological 
warfare, have thrown up a screen designed not so much to inform as to 
play upon the ignorance of the general public with regard to conditions 
in transportation. 

In exercising the functions prescribed by law, the ICC has been 
subjected to a variety of attacks from an equal variety of sources. In 
December 1955, for example, a cursory investigation by the Senate 
Select Committee on Small Business provided a forum for largely un- 
proven charges and allegations. One witness went to the extent of 
declaring that regulatory agencies generally were ‘‘administratively 
inept, politically naive, intellectually passive, and morally flabby.’"* At 
other times, public advertisements have inferred that the Commission was 
heavily prejudiced and biased, or even performing according to the 
precepts of Marx and Lenin. 

Although the ICC is certainly not above criticism, the bulk of the 
attacks have been the same old stuff: The ICC is railroad-minded, the 
ICC is hostile to the small carrier, the ICC is fostering monopoly, the 
ICC is manipulated by this or that carrier interest, or the ICC is just 


Mr. Guelzo received his B.S. in Commercial Education from the University of 
Pennsylvania, and M.S. in Transportation from the University of Tennessee. He 
graduated from the Army Transportation School, the Command and General Staff 
College, and the Industrial College of the Armed Forces. He is currently doing 
editorial work for the Military Traffic Management Agency in Washington, D. C., 
as Special Assistant to the Executive Director. He has written a series of texts in 
Traffic Management for the International Correspondence Schools, as well as articles 
for professional military and educational journals. He is a member of the Kappa 
Phi Kappa and Phi Kappa Phi Fraternities. : 

1“ICC Administration of the Motor Carrier Act,” Hearings Before the Select 
Committee on Small Business, US Senate, 84th Congress, Ist Session (Washington, 
D. C.: Government Printing Office, 1955), p. 225. 
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plain stupid—all without factual foundation. The manner in which 
the Commission has determined its regulatory policies, however, opens 
a wide field in which criticism is fully justified. 


Determining Commission Policy 


The problem of determining the policy of the Interstate Commerce 
Commission in many aspects of regulation becomes, to a large extent, 
the problem of determining the degree to which the Commission has 
reconciled two separate but related—and conflicting—sets of obligations. 
Congress, in its formal declaration of national transportation policy, 
has decided that provision must be made for fostering ‘‘sound economic 
conditions in transportation and among the several carriers’’ on the 
one hand, and on the other to— 


. encourage the establishment and maintenance of reasonable 
charges for transportation services without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competi- 
tive practices.” 


The Commission, therefore, is charged with protecting the public in- 
terest, but at the same time must also preserve the ‘‘inherent advan- 
tages’’ of the carriers; the Commission is obligated to prevent undue 
competition, yet must also encourage competition in promoting the 
general welfare of the transportation system of the United States. 

What comprises undue and unjust competition on the one hand, 
and good and promotional competition on the other is no easy distinction 
to make. Neither the courts, the Congress, nor any regulatory body has 
clearly defined the point at which competition ceases to be in the public 
interest, or determined that exceedingly fine line where fair competition 
is magically transformed into the ogre of unfair competition. Just as 
some regulatory and judicial bodies have appeared to secure their inter- 
pretations of the fair value of a public utility from the spirits of Smyth 
v. Ames,’ so too, on occasions have other agencies decided on the shadowy 
line of demarcation between fair and unfair competition by communing 
with the shades of Sherman and Clayton. 

A cat and a kitten are readily distinguished; but when does the 
kitten become a cat? Upon capture of her first mouse, or following her 
first brush with a dog? When does competition become undesirable? 
After an operator has swallowed all effective opposition in sight, or only 
after consuming 5, 7, 25, or 50 per cent of the existing competition? 

The extremes are easy to recognize. The ‘‘gypsy’’ owner-operator 
who, ignorant of the relationship between fixed and variable costs, feels 
himself solidly in business when he can scrape up or obtain on credit 
the price of gasoline and oil, and still have enough left for a hamburger 
at the next truck stop—and who just as suddenly finds himself out of 
business when faced with the need for major repairs to his equipment 
or an unexpected damage claim lies at one extreme. In the same posi- 
tion are the larger operators who whittle their rates first through the 
narrow band of fixed costs which prevail in the motor carrier industry, 


254 Stat. 898, 899 (1940). 
3 Smyth v. Ames, 169 US 466 (1898). 
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and then cut into the sensitive quick of out-of-pocket expenses, yet 
scratch their greying heads in bewilderment at the steady succession of 
annual deficits the accountants insist on dredging out of the books. All 
these partake of the extreme known as ‘‘ruinous competition.’’ The 
huge operator who sweeps through a territory and across the nation 
gobbling up all competition in sight falls at the other extreme known 
by the almost socially unacceptable term ‘‘monopoly.’’ 

Somewhere in between lies a zone of grey shadow where neither 
black nor white prevails, and it is here that the exercise of discretion 
by a regulatory agency assumes the proportions of an exact—and an 
exacting—art. 

What criteria are to be used in judging the quality of fairness in a 
competitive situation? What touchstone is to be employed in adjudging 
one corporate consolidation in restraint of competition and another in 
healthy promotion of competition? The ICC has published no list of 
factors which, when applied in any given situation, invariably points 
the precarious way followed in charting regulatory policy. Through 
experience, a body of data has been accumulated in the same fashion 
that the procedures for the valuation of public utilities have evolved; 
but these data are but guideposts for what in the final analysis is an 
exercise of human—and fallible—judgment. 


In deciding the question of what is and is not permissible in each 
ease, the Commission is forced into its second set of conflicting obliga- 
tions. Whatever judgment is made must protect the public interest 
and the carriers. The two, however, are not always co-equal. What 
protects the carrier may be burdensome to the shipper, and what de- 
lights the shipping public may prove difficult, indeed, for the carrier to 
accept. Here again, where is the line to be drawn in the barren waste- 
land of conflicting interests between protecting the public and promoting 
the health of the transportation industry? Here, too, no infallible list 
of criteria exists, no indicator is available which will gauge the degree 
of protection that is, and should be, accorded shipper and carrier. The 
procedure in its entirety is one of human judgment. Were but a single 
individual, like the monarch of old, sitting on high dispensing justice 
as he and his private prejudices deemed fitting, these human judgments 
that have controlled the transportation industry for lo! these many 
years would be full of fallibility and error, both mistaken and deliberate. 

The Interstate Commerce Commission, however, is not a single indi- 
vidual but a composite of many, originally five and now eleven. The 
mathematics of chance and probability lend encouragement that the 
opportunity for unanimous error is small and that the occasional illogic 
of the few may be offset by the strength and good sense of the many. 
The Commission, admittedly, has failed to reach the perfection that all 
humanity seeks and rarely finds, and occasionally appears to substitute 
something less than the best of human judgment for impartiality; but 
no irrefutable body of evidence has yet been assembled from which can 
be mounted a general attack on the basic integrity of the members. 
Politics is always with us; but indisputable proof that politics and 
political chicanery and machinations have guided the Commission has 
yet to be uncovered. 
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The Critics 


The Commission has its full share of detractors, the more dedicated 
of whom feel that the best regulatory policy would be no regulation at 
all. Such persons would remove the controls imposed by the government 
and let the industry, aided by unrestrained competition, seek its own 
level. 

Much can be said for competition. The power of competition is 
almost unequalled among the several reagents in the chemistry of the 
national economy. The writer, during five years residence in the Far 
East, recently witnessed what competition can do against even a govern- 
ment-operated monopoly. A single Japanese domestic airline which, at 
its inception could offer the public only three flights daily from Tokyo’s 
Haneda Airport, forced the government-controlled Japanese National 
Railway Corporation to make sweeping changes in the rail passenger fare 
structure that had behind it years of tradition and social usage. In a 
culture that values highly personal privilege and prestige, only the 
strongest economic forces could compel a readjustment in the traditional 
three-class fare structure. Yet, the efforts of this single airline forced 
the railroad to virtually abandon its prestige-giving first-class accom- 
modations in favor of a second-class—and cheaper—classification.* 

The transportation industry of Japan, however, has never experi- 
enced the self-immolatory tendencies that give American carriers a 
lemming-like appearance in their race to drive themselves out of business 
given the opportunity to do so. The critics of government regulatory 
policy know quite well of ‘‘ruinous competition’’ and some will even 
admit that a return to unrestrained competition may cause some degree 
of disorder. A brace of such critics have said, ‘‘The repercussions of 
such a decontrol program on the railroads would be severe temporarily, 
but in the long run beneficial to both them and to the nation.’”® 

Such critics would have us trade a period of virtual anarchy in the 
transportation industry for the ultimate benefits to be derived when the 
shattered survivors were able to stagger through the economic and 
physical ruin of the transportation plant and attempt to piece together 
what had once been the pride of the nation. ‘‘In the long run,’’ such 
persons have assured us. How many Russian citizens are today still 
asking themselves, ‘‘How long is the long run?’’ The Russian leaders 
have no answer, and neither have the critics of the Interstate Commerce 
Commission. 

No guarantee is offered that the same suicidal Donnybrook, the same 
insensate race for traffic will not again occur as it did in the railroad 
industry in the decades prior to 1887, or in the motor carrier industry 
during the depression of the thirties. What good will ultimately result 
from having at the shippers’ feet, subservient and favor-seeking, the 
means and modes of transportation if the whole structure must eventu- 
ally dissolve in a welter of bankruptcy, receivership, and a physical 


AY i comm National Railway Corporation, Japanese National Railways, July 


195 
1 Wrsiter Adams and peenee ”. Gray, Monopoly in America (New York: The 
Macmillan Company, 1955), p. 6 
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plant wrecked by unwise maintenance economies? Finally, in the long 
run, the ideal may be achieved; and then, again, in the long run it may 
not. The risk is indeed great. Is the chance of destroying one of the 
finest systems of transportation in the world today worth the rather 
shaky and uncertain prospect of having a better one if we but permit 
what we now have to melt itself down through ruinous competition with 
the expectation that some day it may possibly rise, phoenix-like, from 
the ashes of its own destruction? 


Position of the ICC 


Evidently, the Interstate Commerce Commission does not consider 
the goal of the theorists worthy of the game. The course charted by the 
Commission has rarely been a straight or clearly defined one. It is full 
of weavings, turnings, twistings, and back-trackings; sudden departures 
from what appears to be an established policy, and then just as abrupt 
returnings to the old path. Commissioners have disagreed among them- 
selves and, on occasions, reversed their field; but to turn the weapon of 
the critics back upon them, ‘‘in the long run’’ order has been estab- 
lished; fairness and not discrimination has been fostered; and the 
regulatory policies of the Commission, although at times unclear, have 
given the American shipping public at least an element of assurance that 
stability rather than unpredictable fluctuation will characterize the 
transportation services offered and rendered. 

The motor carrier industry, as an example, has not shared quite the 
bitterness of other critics. While some outside the transportation in- 
dustry have made sweeping attacks and condemnations, the chairman of 
the American Trucking Associations, Incorporated, could only comment: 


One of the earliest and most favorably accepted regulatory con- 
cepts in American history is that of the regulated public utility. 
Public control and supervision of the rates and services of certain 
essential public services long ago passed out of the area of argument. 
Despite a deep-seated repugnance to monopoly in almost any form, 
the American people have welcomed and approved the legal creation 
of certain monopolies when it became evident that only by such 
device could required services be performed.® 


Apparently, criticism from within the industry is by far milder than 
criticism originating from outside the industry. 

In the final analysis, obviously the Commission, rather than striving 
for a strict statement of policy that would guide all future actions once 
established, has instead sought stability within the transportation system. 
The guiding rule has been equity prevailing circumstances considered 
rather than risk gross inequity which may arise were strict lines of 
demarcation to be followed. A vital element of flexibility has thus been 
added to regulatory procedures by relying on general guidance from the 
Commission rather than strict, dictatorial, ezar-like regulation. 





®Neil J. Curry, “Competition in Transportation,” an advertisement in the 
Atlantic Monthly, December 1955. 
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Accountants are enjoined, even in their errors, to ‘‘polish the jewel 
of consistency.’’ Substitute ‘‘stability’’ for ‘‘consistency’’ and the 
fundamental guiding rule of the Commission emerges. For it is not in 
the manner in which individual, or even a series of cases, may be decided 
that the good or evil accrues to the public, but in the general and total 
effect of such decisions. The concept of the end result has had support 
from no less an authority than the Supreme Court, for it was in the 
Hope Natural Gas Case that the Court stated, ‘‘It is not the theory, but 
the impact . . . which counts.’ So, too, if the actions and decisions of 
the Commission have brought ultimate stability to the transportation 
industry, then its basic policy has been vindicated, because in the devious 
and tortuous turnings evidenced in the numerous cases decided, little 
pattern can be observed save that from chaos order has appeared. 


ICC: Friend or Foe? 


A wry sort of humor—not to mention a twisted bit of reasoning— 
is involved when a railroad executive bitterly condemns the ICC for 
restricting competition while his firm maintains a group of lawyers in 
Washington to contest with perhaps equal bitterness the application of a 
small trucker who wants to do business. The new service might be 
competitive, and then again it may not; but all too frequently the 
protestations are made more as a kind of reflex action than any real 
interest in the matter. The Commission, unquestionably, is much too 
lenient in permitting the intervention by parties having only a minute 
interest in a particular hearing. The impression one receives is that 
the carriers, rail and motor alike, want competition, but only the kind 
that preserves their personal right to compete against someone else. 

The combined cost of convincing the Commission that a proposed 
service is really needed and answering the barrage of objections from 
intervenors frequently operates to bar new entrants into the field more 
effectively than a direct adverse judgment. 

Unfortunately, the degree of regulatory activity is distributed 
rather unevenly throughout the transportation industry. The railroads, 
for example, offer a neat grouping of some seven hundred carriers ® 
which may be kept under close surveillance. Motor carriers are a much 
different matter. With approximately 18,000 common motor carriers 
of freight alone on the highways® plus untold numbers of private and 
exempt carriers of both passengers and freight who, with the common 
carriers, put on the roads over nine million cargo vehicles,’ conceivably 
the Commission could be hard pressed even to be informed of the very 
existence of some motor carriers. Adequate surveillance over these hun- 
dreds of thousands of trucking firms, some of whom engage in motor 
transportation on an occasional and highly irregular basis, is impossible 
with the existing Commission staff. 


nes — Power Commission v. Hope Natural Gas Company, 320 US 591, 602 


© Annual Report, 69 ICC 67 (1956). 
®“ICC Administration of the Motor Carrier Act,” op. ci 


be gaytomone Manufacturers Association, Motor Truck a P? (Detroit, Michi- 
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In the Senate investigation mentioned earlier, the Commission, again 
and again, was unable to answer questions or supply pertinent data 
because it had neither the funds nor the staff to do the job." The 
Commission can not be accused ever of consciously attempting to be 
either partial or hostile to a particular mode of transportation, and no 
evidence of such prejudice has ever been adduced; but the magnitude 
and complexity of the task of regulating an unknown number of firms 
is proving too vast. 

On the credit side of the ledger is the fact that the railroads are 
certainly the better for regulation, whether they admit it or not, while 
the motor carrier industry has achieved a considerable degree of stability 
which was once conspicuously absent and which works to the advantage 
of the shipper. 

On the debit side is the frequent difficulty experienced in deter- 
mining with precision the policy of the Commission in regulatory 
matters. The manner in which regulatory policy has been permitted to 
evolve rather than being firmly established is a matter of concern to 
interested parties who only wish to know that the policy is. All too 
frequently, policy can be determined only by a lengthy and exhaustive 
study of the cases pertaining to the question at hand, which even then 
may be maddeningly vague and inconclusive. 

Generally, the benefits of regulation outweigh the disadvantages. 
The Commission is probably the single truly outstanding example of 
regulation by an independent administrative agency in an area in which 
government control has been deemed necessary. Perhaps more com- 
munity of interest among the various carriers and less internal bickering, 
more attention to the needs of the shipping public for better service at 
lower rates and less self-justification would prove of more benefit to the 
entire national transportation industry than minute, picayune adjust- 
ments in regulatory procedures. 


11“ICC Administration of the Motor Carrier Act,” op. cit., pp. 193, 201-202, 
and 327-330. 
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Excerpts from the 71st Annual Report of 
the Interstate Commerce Commission 


The Interstate Commerce Commission has released its 71st Annual 
Report to Congress. Excerpts from the Report follow: 


HIGHLIGHTS IN TRANSPORTATION DURING THE YEAR 


For transportation generally, the year essentially was one of con- 
tinued progression, up or down, along lines clearly established in the 
early postwar period. The trends of the year were substantially the 
trends of the last decade. As the national economy expanded, the 
volume of freight grew. As costs continued upward, rates followed the 
same course. 

For rail, motor, and water carriers, the lines on their charts of 
tonnage transported, intercity ton-miles of service, gross revenues, costs, 
and rates continued upward. But the railroads and motor carriers of 
passengers continued to lose ground primarily to private automobiles, 
and, to a lesser extent, to the airlines and water carriers. Although 
railroad volume and gross revenues reached new peaks, the railroads 
continued to show the gradual decline in their share of total intercity 
ton-miles of freight service that began almost immediately after the 
end of World War II. 

Combined operating revenues for the 8 groups of carriers subject 
to our jurisdiction were $19,229 million during the year ended June 30, 
1957, or 6.19 percent more than the revenues of the calendar year 1955. 

The carriers’ net income was affected, however, by continuing in- 
creases in costs of operation. The resulting increases both in freight 
rates and in passenger fares are discussed in detail in the chapter, 
‘*Rate Proceedings and Other Rate Activities.’’ The increases in 
operating costs during the year had various sources. A number of labor 
agreements in late 1956 led to higher wages, the cost of virtually all 
items of equipment used in transportation increased, and some taxes, 
notably in the highway transport field, were raised. 

Service interruptions because of strikes, however, were far less 
important and widespread during the calendar year 1956 than in 1955. 
There were marked reductions both as to man-days lost and the number 
of workers involved in strikes affecting transportation. 

The tempo of interagency competition also was stepped up, follow- 
ing a trend of the last several years. At the same time, there was a 
continuance of the trend of growth in coordination of the services of 
different modes of transportation, principally in the movement of high- 
way trailers on rail flatears and on ships. The seeming paradox is 
partially explained by the fact that this service often is used as a com- 
petitive weapon, particularly among the railroads and motor carriers. 





With this Report, the I. C. C. changed the reporting period to Congress to a 
Government fiscal year basis from July Ist to next June 30th. Previous Reports have 
covered the twelve months between November Ist and October 3st. 
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Expansion of such service unquestionably has been retarded by competi- 
tive considerations. 

It should be a matter of deep concern to the Congress as the legis- 
lative body, to the public, and to shippers, as it is to the Commission as 
the regulatory body, to note the continuing erosion of the traffic of 
regulated carriers who serve the public generally. Although the volume 
of freight transported by public carriers has increased, its growth has 
not kept pace with the general expansion of industrial production. 

Adequate statistics to measure the growth of private transportation 
are not available, but a survey published in June 1957 by a private 
organization showed that 201 of 325 manufacturers operate their own 
trucks and about 40 others in this group are planning to do so. The 
survey indicated also that motor common carriers account for 39.3 cents 
of the transportation dollar; railroads, 23.9 cents; company-operated 
trucks, 15.2 cents; contract-carrier trucks, 10.4 cents; parcel post, 
Railway Express, air freight, and others, the remainder, or 11.2 cents. 

The gradual chipping away of the regulated carriers’ portion of 
total freight business has continued, partly because of a tax inequality 
which fosters the use of private transportation, and partly because of 
a further broadening of the agricultural commodity exemption by court 
interpretations. There are other causes, some of which arise from con- 
ditions which are not amenable to control through legislation. To the 
extent that correction and equity can be achieved through legislative 
action, we urge that the Congress give earnest consideration to the 
applicable recommendations set forth at the conclusion of this report. 

We noted in our last report that the process of erosion raises the 
basic question of whether the public, and particularly the small shippers, 
will in the long run lose the advantages of a public transportation 
system with its open, relatively stable, and properly adjusted rates. 
The question is as vitally important now as it was last year. Public 
transportation must be financially sound if it is to provide safe, efficient, 
and adequate service, but its position must inevitably become less and 
less secure as long as the diversions of traffic continue. 


Interagency Competition 


One byproduct of the diversion of traffic is the more intense com- 
petitive struggle among the various types of transportation. And there 
is added incentive for competition when the volume of business declines, 
even though such decline may be temporary. This situation existed 
near the close of 1956 and into the first half of 1957. Although the 
physical volume of traffic was substantially greater for most carriers 
of property in the calendar year 1956 than in 1955, the strong upward 
trend weakened somewhat toward the end of 1956. During the first 
quarter of 1957, tonnage decreases were reported by railroads, motor 
carriers of property, and freight forwarders, although pipelines and 
water carriers subject to our regulation showed increases in traffic. But 
by the end of the second quarter, the trend again was definitely, if 
moderately, upward for all types of carriers of property. 
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These fluctuations reflected, to some extent, changes in inventory 
policies, industrial production, and general business activity. Moderate 
increases in general business activity were forecast for the remainder 
of the year. On the basis of these forecasts and informed opinion within 
the transportation industry, increases in traffic for most carriers of 
property during the last half of the current year are expected to bring 
the total volume of traffic slightly above the levels of the third and 
fourth quarters of 1956. 

The number of motor-carrier applications for new operating author- 
ity has increased in recent months, also indicating development of more 
intense competition for new business as it becomes available. In addi- 
tion, there has been an increase in the number of petitions for inter- 
pretation of outstanding authorities. Such petitions are filed by carriers 
holding the authority, by their competitors, and by shippers, and their 
increase also suggests a tighter competitive situation, as well as improve- 
ment in the effectiveness of regulation which increases the caution of 
shippers and carriers and invites more challenges from competitors. 

The competitive struggle was further reflected in efforts of the 
carriers to improve their service, the facilities they use to provide service, 
and their overall operating efficiency. There was notable progress during 
the year in experiments with and development of relatively new operat- 
ing techniques and devices, particularly in railroading. 

Among other improvements, the railroads achieved some slight in- 
creases in serviceable car ownership, and some improvement in car 
utilization both as to average loading and net ton-miles per day. These 
factors, in combination with better carrier compliance with our service 
orders and the work of the larger staff of service agents which the Con- 
gress authorized us to employ in mid-1956, led to improvement in the 
freight car shortage situation. Shortages continued to develop in various 
areas during the year, but generally none became serious. Much remains 
to be done to bring the freight car fleet up to the size needed to keep 
shortages to a minimum during peak loading periods, and more probably 
could be accomplished in improving turnaround time for freight cars. 

Facilities and equipment of other modes of transportation appears 
generally to have been adequate. 

Requests for temporary operating authority to meet immediate and 
urgent needs where other transportation service is not available con- 
tinued in heavy volume. 

In connection with the competitive activities of the carriers, two 
court actions should be noted. In one, a branch of the air transport 
industry filed suit against a large number of railroads for $45 million 
in damages, charging illegal monopoly of the commercial transportation 
of military personnel. In the other, 16 household-goods carriers and 
6 individuals were named in antitrust indictments relating to bids sub- 
mitted to United States military establishments in New Mexico for the 
movement of household goods of military personnel. 

There was a substantial expansion in the transportation of various 
chemicals by truck, as well as liquid sugar and bulk cement in special 
tank and hopper-type vehicles. Indications are, however, that the in- 
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creased traffic is not necessarily a diversion from other forms of regu- 
lated transportation but, to some extent, is new business. 

Certain exemptions from regulation which are granted to water 
carriers under the act also have their effect upon the traffic of regulated 
carriers. We have previously expressed our support for legislation 
which would curtail the dry-bulk exemption in section 303 (b), and we 
adhere to that position. During the year we were called upon to inter- 
pret the exemptions provided in sections 303 (b) and 303 (f) (2) as 
applied to a mixed tow containing both bulk and nonbulk commodities 
while the bill-of-lading carrier was also performing towage for another 
carrier for which exemption under section 303 (f) (2) was claimed. 
These questions were decided in Commercial Transp. Corp.—Ezxemp., 
Sec. 303 (b) and 303 (f) (2), 300 I. C. C. 66. We concluded that 
nonbulk commodities cannot be included in a tow of bulk commodities 
without subjecting the entire cargo to regulation regardless of the 
manner in which responsibility under the bills of lading might be divided 
among two or more carriers, but that the towing carrier performing 
towage for another carrier fell within the exemption provided in section 
303 (f) (2) insofar as such incidental towage for another carrier was 
involved. 

Our finding in Pan-Atlantic 8. 8. Corp—Ezemption, Section 
303 (e), 285 I. C. C. 752, which exempted the transportation of petroleum 
and certain petroleum products under section 303 (e) (2) has been 
upheld by a 3-judge court. The primary issue was that we failed to 
consider the National Transportation Policy in granting the order of 
exemption. In resolving this problem the court said: ‘‘In granting 
exemptions under Section 303 (e) (2) [49 U. S. C. 903 (e) (2)], accom- 
plishment of the aims of the National Transportation Policy is not set 
forth as a consideration upon which the Commission should grant an 
exemption.”’ 

Continued growth of water transportation is indicated by the fact 
that in 1956, water carriers on all of the 29,000 miles of inland water- 
ways, including the Atlantic and Gulf Intracoastal Waterways, for the 
first time handled more than 100 billion ton-miles of traffic, which is 
nearly 4 times the traffic handled in 1946 and twice the volume trans- 
ported in 1950. 

Although tonnage increased and new industrial plant construction 
on waterside sites includes many multimillion-dollar projects which will 
offer substantial tonnage for water transportation, the number of carriers 
and the scope of their operating authorities have been quite stable during 
the past year. 

Carriers on the Mississippi River system and connecting waterways 
continued to set new tonnage records during the year despite difficulties 
encountered by reason of low water in some areas, and particularly on 
the Mississippi in the vicinity of the Alton Locks near St. Louis. This 
situation was alleviated during the winter months by action of the 
Supreme Court which granted permission to divert water from the 
Great Lakes-St. Lawrence system into the Illinois Waterway and the 
Mississippi River. 
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Intercoastal water carriers have lost a considerable volume of traffic, 
due in part to industrialization of the west coast, which has placed 
production centers nearer consumer areas. In addition, much low-value 
freight has disappeared from long-haul routes because of rate increases. 
Although the rates of such carriers are not to any general extent held 
down by our maximum rate orders, the carriers are limited in their 
efforts to obtain additional revenues by the rates of competitive land 
earriers which often have the effect of a rate ceiling. The carriers are 
attempting instead to improve their revenue situation by, among other 
things, reducing cargo-handling costs through the use of new types of 
containers in their so-called lift-on-lift-off and roll-on-roll-off vessels. 
The manhours saved offset, to some extent, rapid increases in wage rates 
which, along with fringe benefits, have increased wage costs by from 
80 to 115 percent for fairly typical Atlantic coast and intercoastal car- 
riers within the past 10 years. Since 1939, wages of seamen have risen 
about 350 percent and fuel costs have doubled. During the same period 
average freight revenues for some of these carriers increased somewhat 
less than 65 percent. 

Although the intercity buslines showed slight declines in passenger- 
miles and the number of passengers carried, revenues for the year for 
the group as a whole were about 5 percent above the year ended June 
30, 1956. The increase was due in part to higher fares, but the operating 
ratio of such carriers generally remains close to 100. They are looking, 
therefore, to areas other than regular-route passenger traffic to maintain 
a sound financial condition. 


TRAFFIC AND EARNINGS 
General Trends 


The demand for transportation services in the calendar year 1956 
increased substantially as the national economy grew and industrial 
activity expanded. New records were set in operating revenues and in 
ton-miles of transportation service performed. 

The postwar trend which has seen a shift in the portion of total 
intercity ton-miles handled by the different types of carriers continued 
through 1956, with the railroads’ portion of the total again dropping 
off slightly. The relative importance to the economy of the several 
modes of transportation cannot be precisely determined, however, be- 
cause uniform and complete traffic statistics for certain transport agen- 
cies are not available. Air transportation of freight, furthermore, ac- 
counts for a small fraction of the total ton-miles of intercity service, but 
the higher rates and special aspects of air service give it an economic 
importance greater than the ton-mile data indicate. 


PRACTICE AND PROCEDURE 


In recent years we have effected a number of changes which have 
simplified our procedures and expedited the issuance of final decisions. 
One of the most recent changes utilizes a technique followed by 
many courts. In May 1957, hearing officers in the Bureau of Operat- 
ing Rights were authorized to announce their decisions on the record 
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at the conclusion of taking of testimony. The procedure also permits 
hearing examiners to ask the attorney for the prevailing party to 
prepare a draft of a report and recommended order. The hearing 
officer may then make such changes as he considers appropriate before 
the report is served. We believe this technique may save considerable 
time. 

The abbreviated type of final report instituted in 1956, and referred 
to in the last annual report, continues to aid materially in expediting 
final decisions in formal cases involving operating rights. Under 
this procedure, the final report adopts the hearing officer’s statement 
of facts, when appropriate, and deals primarily with the exceptions 
and conclusions. It was found necessary, however, to modify the 
abbreviated type of report because of the precedent value of the 
decisions. The reports now summarize the controlling facts and discuss 
the arguments of the parties. 

A court decision necessitated a change in the method of preparing 
reports in proceedings handled without oral hearing. The United 
States District Court, Western District of Pennsylvania, held in Reliance 
Steel Products Co. v. United States, 150 F. Supp. 118, that even if a 
proceeding is not heard orally, the report and recommended order must 
be prepared by a hearing officer appointed under the Administrative 
Procedure Act, rather than by one of the so-called nonhearing examiners. 

To meet this requirement, all contested cases not heard orally are 
referred to a hearing officer for preparation of a report and recom- 
mended order. Where appropriate, a final decision by a division of 
the Commission is made without the issuance of a report and recom- 
mended order. In uncontested no-hearing application cases in which 
authority is granted wholly or substantially as requested, this latter 
procedure is followed and saves time in processing most of these appli- 
cations. 

Early in the year, we issued a new pamphlet publication of our 
General Rules of Practice incorporating all changes made in the rules 
since 1942, along with certain special rules. Since publication of the 
pamphlet, changing conditions and further experience have made 
a few further amendments advisable. They reflect the procedural 
changes discussed above and our continuing efforts to find new methods 
of expediting our work. This subject is discussed also in the chapter, 
Management Activities in the Commission. 


Admissions to Practice 


During the year ended June 30, 1957, 975 applicants were admitted 
to practice. Of this number, 505 or 51.8 percent, were members of 
the bar of the highest court of their respective States. The remaining 
470, or 48.2 percent, were nonlawyers who were admitted upon success- 
ful completion of the written examination which we conduct throughout 
the country in February and July each year. 

Of the 887 nonlawyers who took the written examination during 
the year, 470, or 52.9 percent, passed. The number who took the 
examination in the preceding comparable accounting period was 1,194 
of whom 61.2 percent passed. 
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A total of 26,462 have been admitted to practice since our bar was 
established on September 1, 1929. Of these, 17,589, or 66.5 percent, 
were admitted as attorneys, while 8,873, or 33.5 percent, have been 
admitted as nonlawyers. 


LITIGATION INVOLVING ORDERS OF THE COMMISSION 


Most of our orders are subject to judicial review. Although only a 
small percentage are challenged in the courts, such litigation often 
results in decisions interpreting in significant respect the statutes we 
administer. When such a decision, in our judgment, will have an 
adverse effect upon the public interest, we recommend corrective 
legislation. 

During the period from November 1, 1956, to date, the United 
States Supreme Court and certain of the district courts of the United 
States rendered several decisions of far-reaching importance to the 
Nation’s public transportation industry and to the regulation of that 
industry. 

Our staff of 10 attorneys in the Office of the General Counsel was 
concerned during the period with handling 120 cases in various stages 
of litigation in the Federal courts. 

There were 69 cases pending on October 31, 1956, and 51 cases 
were instituted in the courts between that date and June 30, 1957. 
Of the total, 38 were concluded, leaving 82 cases pending on June 30, 
1957. These comprise 11 cases pending in the Supreme Court of the 
United States, 1 in a court of appeals, and 70 in the district courts of 
the United States. 

Nine cases were decided by the Supreme Court, while 32 were 
concluded in the district courts, during this period. 

A discussion of some of the more important court decisions involving 
the Commission follows. 


Duration of Temporary Operating Authorities 


The Supreme Court, by a vote of 6-3, held that we are authorized 
by the last sentence of section 9 (b) of the Administrative Procedure 
Act (5 U. S. C. 1008 (b)) to extend temporary operating authorities 
issued under section 311 (a) of the Interstate Commerce Act (49 
U. 8. C. 911 (a)) beyond the period of 180 days specified in the latter 
section until the final determination of a timely and sufficient appli- 
cation for a permanent certificate, thereby confirming our interpreta- 
tion of these statutes. The Court held that ‘‘license’’ as used in 
section 9 (b) includes temporary authorities; that ‘‘section 9 (b) is a 
direction to the various agencies’’; and that there is no conflict between 
the 180 days’ limitation upon the powers granted by section 311 (a) 
of the Interstate Commerce Act and the further grant of power by 
section 9 (b) of the Administrative Procedure Act. 





8 Pan-Atlantic Steamship Corporation and Interstate Commerce Commission v. 
Atlantic Coast Line Railroad Company et al., not yet reported, opinion below 144 
F. Supp. 53; (Pan-Atlantic Steamship Corporation—Intercoastal Trade, Docket No. 
W-376 (Sub-Nos. 11 and 12)). 
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Although this decision, by its terms, applies only to grants of water- 
carrier temporary authorities under section 311 (a), the principle 
appears to be equally applicable to motor-carrier temporary authori- 
ties issued under section 210a (a) and to temporary acquisitions of 
motor-carrier and water-carrier operations under sections 210a (b) 
and 311 (b). This decision makes unnecessary the clarifying amend- 
ment to these provisions recommended in our 70th Annual Report. 


Agricultural Commodity Exemption 


The Supreme Court affirmed, summarily, a decision of a district 
court holding invalid our interpretation that quick frozen fruits and 
vegetables are not exempt ‘‘agricultural commodities,’’ as that term 
is used in section 203 (b) (6) (49 U.S. C. 303 (b) (6)) of the act.® 

Purporting to apply the ‘‘continuing substantial identity’’ test laid 
down by the Supreme Court in East Texas Motor Freight Lines, Inc., 
et al v. Frozen Food Express et al., 351 U. 8. 49, a district court set 
aside part of our order determining the statutus of numerous commodities 
under section 203 (b) (6) (49 U. S. C. 303 (b) (6)), the so-called 
‘agricultural commodities’? exemption provisions of the act.1° The 
Commission has appealed to the Supreme Court that portion of the 
lower court’s decision which held that powdered milk, dried egg 
powder, dried egg yolks, buttermilk, and quick frozen fruits and 
vegetables are exempt ‘‘agricultural commodities’’ within the meaning 
of that section. 

A district court held that peat moss is an agricultural commodity 
within the meaning of section 203 (b) (6) of the act (49 U. S. C. 303 (b) 
(6)), and that a contract carrier by motor vehicle does not require a 
permit from us in order to transport it.1! This decision has been 
appealed by us to the Supreme Court. 


Rate Suspension Procedure 


The Supreme Court vacated the judgment of a district court and 
remanded the case to it with directions to dismiss as moot, a decision 
in which the lower court found that interlocutory orders vacating prior 
suspension orders were subject to review pursuant to section 10 of 
the Administrative Procedure Act (5 U. S. C. 1009), despite the fact 
that they did not constitute final determinations of the lawfulness of 
the rates.12 The district court had held that section 8 (b) of the 
Administrative Procedure Act (5 U. 8. C. 1007 (b)), which requires 





9 Interstate Sonmeanenge Lommision v. Home Transfer & Storage Co., 352 U. S. 
884, opinion below 141 F 7 599; (Home Treader & Storage Co. Investigation 
of Operations, Docket No. ~C- 1562, 63 M. C. C. 785). 

10 Frozen yew Express et al. v. United States, 148 F. howe s3 V4 (Determination 
of Exempted Agricultural Commodities, Docket No. c ie a. 

11 Premier Peat Moss Corporation et al. v. United a et al., ia F. Sup 
(Marino Truckin mg Co., Inc., Extension—Peat, 66 M. C. C. 105, Docket No. M Me 34908 
(Sub-No. 2) (an related dockets) ). 


12 United States vy. Amarillo-Borger Express, Inc., et al., 352 U. S. 1028, opinion 
go 138 F. pare. 411; Coron iech—Sentonest to U. S. A. and Canada, 298 


C. C. 721, Docket No. I. & S. 64 
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detailed findings and conclusions, is applicable although no hearing 
had been held or was required by statute prior to a determination. 
Similar issues have been raised in other pending cases. 


Rail Refrigeration Charges 


The Supreme Court affirmed a decision of a district court upholding 
our order in a case in which we authorized the railroads to increase 
refrigeration charges by 15 percent to obtain more revenue and thereby 
more nearly recover costs of the service.” 


Intrastate Rates 


Affirming the decision of a district court, the Supreme Court sus- 
tained our order, entered pursuant to section 13 (3) and (4) (49 U.S. C. 
13 (3) and (4)),!* which required certain railroads operating in Ohio 
to restore to their August 1, 1954, level the intrastate rates on bituminous 
coal transported by rail from the principal coal mining districts in 
eastern Ohio to points in northeastern Ohio, including the Cleveland 
area. Specifically, the order eliminated a reduction of 44 cents per ton 
approved by the Public Utilities Commission of Ohio, which became 
effective on August 2, 1954. Generally, the effect of the order was to 
preserve ‘‘a finely balanced and nicely adjusted’’ schedule of interstate 
and intrastate rates on bituminous coal from western Pennsylvania, 
northern West Virginia, and Ohio coal mining districts to northeastern 
Ohio with fixed differentials which have been found to be reasonable. 

An order entered by us under section 13 (3) and (4) (49 U. 8. C. 
13 (3) and (4) ), authorizing railroads in Arkansas to increase intrastate 
rates on certain commodities including crushed stone (without regard 
to use) and other roadbuilding material to the level of the interstate rates 
previously approved by us in the general increase cases, was sustained 
by a district court in part.15 A large intrastate shipper of crushed 
limestone used for fluxing purposes, in the manufacture of aluminum, 
had instituted a proceeding before the Arkansas commission, after our 
proceeding was instituted, seeking a separate classification and lower 
rate thereon than applied on crushed stone. We refused to stay our 
proceeding until the Arkansas commission had resolved the issues before 
it on the ground that the question of whether or not a separate classifi- 
cation and lower rate should be provided presented an issue which was 
beyond the scope of our proceeding. The district court held that the 
earlier institution of the 13th-section proceeding, to increase the then 
existing intrastate rates did not deprive the Arkansas commission of its 
jurisdiction since in that proceeding we had found that the fluxing stone 





18 iorie nog Commission et al. v. United States et al., 352 U. S. 1021, opinion 
below 144 F Suge? qh (Proposed Increased Refrigeration Charges, Docket No. 
M-31342, 297 1. 

14 The Cleveland Bioriric Illuminating Company et al. v. United States et al., 
147 F. Supp. 622; (/ncreased Rates on Bituminous Coal Within Ohio, reopened 
Docket No. 35566, 298 I. C. C. 85). 

15 Arkansas Public Service Commission et al. v. United States et al., District 
Court, Eastern District of Arkansas, 147 F. Supp, 454; (Docket No. 31660, Arkansas 
Intrastate Freight Rates and Charges, 298 1. C. C. 547). 
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rate question was before the Arkansas commission and that its order was 
‘“beyond the scope’’ of our investigation. The court held that that part 
of our order increasing the rates on the other commodities involved was 
supported by adequate findings and substantial evidence. The State 
of Arkansas has appealed to the Supreme Court from the lower court’s 
decision insofar as it sustained our order. 


Rates on Imported Iron Ore 


Two actions were instituted attacking our report and order in which 
we found (1) just and reasonable rates on imported iron ore initiated 
by railroads serving Philadelphia and New York, on a parity with rates 
from Baltimore, to differential territory, (2) unjust and unreasonable 
proposed reduced rates from Baltimore and Philadelphia which would 
have preserved the differential then existing and (3) noncompensatory 
and unlawful proposed reduced rates from Boston, on a parity with rates 
from Baltimore, to differential territory. The District Court for the 
District of Maryland set aside that portion of our order which approved 
the proposed New York rates, remanded to us for more explicit findings 
on related water transportation costs that portion of our order which 
approved as just and reasonable the proposed parity rates from Phila- 
delphia, and upheld that portion of our order which disapproved as 
unjust and unreasonable the proposed further reduction in rates from 
Baltimore and Philadelphia. The Commission has taken an appeal 
to the Supreme Court from those portions of the court’s decision adverse 
to the Commission’s order, and the United States and certain of the 
intervening parties have appealed from various portions of the decision. 

The District Court for the District of Massachusetts upheld that 
portion of our order which disapproved the proposed Boston rates as 
noncompensatory and unlawful.!* 


Jurisdiction Under Section 5 


The Supreme Court reversed the District Court for the Southern 
District of New York and upheld our order providing that Alleghany 
Corporation, a holding company, should be considered as a carrier pur- 
suant to section 5 (3) and subject to the provisions of sections 20 (1) 
to (10) and 20a (2) to (11) (49 U. S. C. 5 (3), 20 (1) to (10), and 
20a (2) to (11)).18 The Supreme Court held (1) that our conclusion 
that Alleghany Corporation had acquired control of the New York 
Central Railroad System was supported by our findings and by the 
facts of record; (2) that in determining whether a noncarrier controls 
more than one carrier for the purposes of section 5 (3), the determining 


16 Baltimore and Obio Railroad et al. v. United States et al., not yet reported: 
(Iron Ore from Eastern Ports to Central Freight Association Points, 299 1. C. C. 195, 
I]. and S. Docket No. 6074). 

17 Boston & Maine Railroad et al. v. United States et al., not yet reported. 

18 Alleghany Corporation, Baker, Weeks & Co., and Interstate Commerce 
Commission v. Breswick & Co. et al., 353 U. S. 151; opinions below 134 F. Supp. 
132, 138 F. Supp. 123; (Louisville & Jeffersonville Bridge Company Merger, 2 
I. C. C. 725 and 295 I. C. C. 11, Docket No. F. D. 18656; Alleghany Corporation 
Stock, Docket No. F. D. 18866). 
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factor is whether control in fact exists, rather than whether such control 
has been approved by us, from which the Court concluded that it need 
not determine whether Alleghany should have obtained our approval 
for its acquisition of control of New York Central; (3) that the modi- 
fication of Alleghany’s indirect control of the Louisville & Jeffersonville 
Bridge and Railroad Company, resulting from the merger of the Bridge 
Company into the Cleveland, Cincinnati, Chicago and St. Louis Railway 
Company (owner of all of the Bridge Company stock) which, in turn, 
was controlled by New York Central, was a transaction for which 
Alleghany was required to obtain our approval under section 5; (4) 
that, therefore, we had jurisdiction under section 5 (3) to determine 
that Alleghany should be considered as a carrier for specified purposes, 
including the issuance of securities; and (5) that the appellees as 
common-stock holders of Alleghany did not possess sufficient interest 
to entitle them to an evidentiary hearing in the control proceeding. 
The Supreme Court remanded the case to the lower court for considera- 
tion of the appellees’ claim that an issue of Alleghany’s securities, 
authorized by us, was in violation of the Interstate Commerce Act. 

A district court sustained our order which authorized the merger 
of the Nashville, Chattanooga & St. Louis Railway into the Louisville 
& Nashville Railway.1® The court held that under section 5 (2) (49 
U. S. C. 5 (2)), we are empowered to authorize the merger of two rail- 
roads without regard to the laws of any State, except those provisions 
governing the size of the stockholder vote required for approval of a 
merger; that there had been no violation of applicable antitrust laws; 
and that the findings in our report are adequate and that they are sup- 
ported by substantial evidence. 

A district court sustained our order, in which we approved the 
transfer by Pacific Greyhound Lines of its San Francisco commuter 
operations to a newly created subsidiary, the Golden Gate Transit Lines, 
and the simultaneous acquisition by Pacific Greyhound of all of the 
capital stock of Golden Gate, under section 5 (2) (a) (49 U. S. C. 
5 (2) (a)).2° The court gave a broad application to this section, as we 
had done, holding that it covers not only the acquisitions of control but 
changes in the form of existing control. 


Through Routes 


A district court sustained our order, which was based on a finding 
that the refusal of the Southern Railway Company to treat Boyce, Tenn., 
as a point entitled to switching service, from and to Chattanooga, at a 
switching charge, and the maintenance of a provision which results in 
rates and charges on traffic to or from Boyce, when the linehaul routing 
to or from Chattanooga is over lines other than those of the Southern, 
higher than those applicable when the routing embraces the Southern 
as a line-haul carrier to or from Chattanooga, is unjust and unreason- 


19 City of Nashville, Tennessee v. United States et al., not yet a5 
(Louisville & Nashville R. Co. et al—Merger, 295 1. C. C. 457, F. D. No. 18845). 

20 County of Marin et al. v. United States et al., 150 F. Supp. 619; (Tbe Grey- 
hound Corp—Control; Pacific Greyhound Lines—Purchase ( Portion) —Pacific Grey- 
hound Lines, 65 M. C. C. 347, Docket No. MC-F-5643). 
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able.24 The general effect of the railroad’s action was to close through 
routes from Savannah, Ga., to Boyce. We had found that the evidence 
did not show that it would be consistent with the public interest, as 
provided in section 15 (3), to close such routes. Also we found, contrary 
to the Southern’s contention, that the restoration of reciprocal switching 
would not require it to short haul itself in violation of section 15 (4). 
The district court sustained these findings. The effect of our order was 
to require the Southern to restore Boyce to the reciprocal switching 
limits of Chattanooga and to publish via its lines over open routes the 
rates on rutile ore which we had found to be reasonable. 


Modified Procedure 


A district court set aside our order dismissing a complaint seeking 
reparations. The court held that when reparation cases are handled 
under modified procedure (without oral hearing) initial or recommended 
reports must be prepared by hearing examiners appointed under sec- 
tion 11 of the Administrative Procedure Act.22 No appeal was taken 
from this decision. 


Government Shipments 


The Supreme Court affirmed a district court decision upholding our 
order dismissing a complaint in which the United States, as a shipper, 
contended that it was entitled to an allowance for wharfage and han- 
dling services which it performed on military export shipments passing 
through the Army’s piers at Norfolk, Va., on and since May 1, 1951. 
The Court held, with us, that under the applicable tariffs and in the 
circumstances of the case, the railroads had no obligation to provide 
wharfage and handling on the Army’s freight or to compensate the 
Army for providing its own port services, and that failure to do so did 
not constitute an unjust discrimination or an unreasonable practice.”* 


Regulatory Jurisdiction Over Bankrupt Carriers 


A district court, sitting as a bankruptcy court, rendered an opinion 
and order dissolving a preliminary injunction which it had previously 
issued enjoining the Greyhound Corporation from prosecuting before 
us a complaint against the American Buslines, Inc., seeking the revoca- 
tion of American’s operating certificates between certain points for 
failure to provide service.** The court concluded that it had no juris- 
diction to forbid Greyhound from prosecuting its complaint before us 





21 Southern Railway Co. et al. v. United States et al., District Court, Eastern 
District of Virginia, not rs re rted); (Docket No. 31737, Cramet, Inc. v. Alabama 
Great Southern R. R. Co. et al., 298 1. C. C. 439). 

22 Reliance Seek "Products Company v. United States et al., ag F. a ~ 
rn a ie Reliance Steel Products Co. v. Baltimore & Obio 

28 United Totes v. Interstate Commerce Commission, 352 U. S. 158; opinion 
pow a} F, Sure 2) 34 (United States v. Aberdeen & Rockfish R. R. Co., Docket No. 

24 In the hear ‘of American Bus Lines, not yet we. (The Greyhound 
Corporation v. American Bus Lines, Inc., Docket No. MC-C-201 6). 
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and that even if the court were mistaken as to that conclusion, it should, 
nevertheless, in the exercise of sound discretion, allow our proceeding 
to advance to hearing and decision. 


Safety Appliances 


In a case involving interpretation of the Safety Appliance Acts, the 
Supreme Court, in a 5-4 decision, held, contrary to our longstanding 
view, that small service vehicles, i.e., a track motorcar and a push truck, 
used in maintenance work by a railroad, were subject to that act.?® 
This decision indicates a serious need for clarifying legislation. (See 
Legislative Recommendation No. 18, p. 148). 


ve SS El 


eer SS 


Transfer of Motor Carrier Operating Rights 


A district court upheld the order of our motor-carrier board author- 
izing, without prior notice, public hearing, and stay pending review by 
the appellate division, the transfer of motor-carrier operating rights 
under section 212 (b) (49 U. S. C. 312 (b)) and our transfer rules and 
regulations issued pursuant to that section.2* The district court thus 
sustained our interpretation, consistently maintained since the effective 
date of the Motor Carrier Act that the provisions for notice, hearing, 
deferment of effectiveness, stay, and other statutory procedural steps 
required by other sections of the act are not applicable to transfers of 
‘ operating rights of small carriers involving less than 20 vehicles. 


Motor Carrier Operating Authority 





The Supreme Court, in affirming a district court decision, sustained 
our order granting authority to Tauck Tours, Inc., to extend its geo- 
| graphical authority as a passenger broker to operate all-expense tours 
from New York, Newark, and Philadelphia to all points in the United 
States, with certain exceptions.27 In approving the extension, we had 
interpreted the provisions of section 203 (a) (18) (49 U. S. C. 303 (a) 
(18)) so as to allow the applicant to use buses procured from carriers 
: holding authority to perform only charter operations, as well as from 
carriers authorized to perform established regular-route passenger opera- 
‘ tions in interstate commerce. 

;' A district court set aside our order amending certificates issued to 
a motor-carrier subsidiary of a railroad in order to correct certain 
errors.2° We had approved the purchase of operating rights involved 
subject to the condition that the service to be performed thereunder 
should be limited to that which is auxiliary to or supplemental of train 





25 The Baltimore and Ohio Railroad Company v. Daniel T. Jackson, not yet 
} reported, opinion below 233 F. (2d) 660. 
26 Brooks Transportation Co. et al. v. United States et al., District Court, 
Eastern District of Virginia, not yet reported; (Docket No. MC-FC-58258). 
27 National Bus Traffic Association et al. v. United States et al., 352 U.S. 1020, 
opinion below 143 F. bNc 689; (Tauck Tours, Inc. —Extension—New York, N. a 
Docket No. MC-29488 ps ub-No. 3), 49 M.C. C. 491, 52 M. C. C. 373, 54M. CC. 
291, and 63 M. C. C. 49 

28 Frisco Transportation Company v. United States et al., District Court, Eastern 
District of Missouri, not Poy reported; (Docket No. 89913 (Sub-No. 1), Frisco 
Transportation Company xtension—Joplin-Miami, 62 M. C. C. 367). 
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service, but the condition was omitted from the several certificates. The 
court held that our action was an attempt to revoke certificates duly 
issued, contrary to the provisions of section 212 (49 U. S. C. 312) and 
was more than the mere correction of clerical errors. 


Intrastate Passenger Service 


After failing to obtain permission from the Board of Public Utility 
Commissioners of the State of New Jersey to discontinue the operation 
within the State of New Jersey of an interstate passenger train and 
failing to obtain a reversal of the New Jersey board in the New Jersey 
courts, the trustee in bankruptcy of The New Jersey and New York 
Railroad Company sought an order from us permitting the discontinu- 
ance on the grounds that the State-required operation of the train is a 
‘‘regulation’’ or ‘‘practice’’ burdening interstate commerce within the 
meaning of section 13 (3) and (4) of the act (49 U. S. C. 13 (3) and 
(4)) and constitutes discrimination forbidden by section 3 (1) (49 
U. S. C. 3 (1)). In upholding our order dismissing the complaint, the 
district court held, with us, that section 13 (3) and (4) conferred no 
jurisdiction upon us to grant the relief sought and that no discrimina- 
tion within the meaning of section 3 (1) was shown.” The trustee has 
filed a notice of appeal to the Supreme Court. 


LEGISLATION AND LEGISLATIVE ACTIVITIES 


The past year has been marked with unprecedented activity and 
widespread interest among carriers and shippers alike as a result of the 
26 legislative proposals made in our last annual report. For the first 
time in its 70-year history, insofar as we can determine, the Commission 
initiated and submitted draft bills giving effect to all of its recommen- 
dations to the chairmen of the House and Senate Interstate and Foreign 
Commerce Committees, with requests for their introduction. These bills 
were promptly introduced by the chairmen, and early hearings were 
scheduled on most of them. Nine of these measures have been signed 
into law and very substantial progress has been made toward the enact- 
ment of a number of others. 

To recapitulate, hearings were held on 17 of our bills on the House 
side, and on 19 of them on the Senate side. Ten were reported out by 
the House Interstate and Foreign Commerce Committee, and 14 by the 
Senate Committee. Nine were passed by the House, and 14 by the 
Senate. Two of these, however, the proposed amendment to section 22 
and the proposal to amend section 410 respecting freight-forwarder 
rights, differed materially from the bills introduced pursuant to our 
recommendations. One recommendation, Recommendation No. 12 re- 
lating to temporary authority, was withdrawn as a result of the decision 
of the United States Supreme Court in Pan-Atlantic Steamship Corp. 
et al. v. Atlantic Coast Line Railroad Co. et al., 353 U. S. 436. 





29 Horace Banta, Trustee of the Property of The New Jersey and New York 
Railroad ——- v. United States et al., decided May 13, 1957, not yet reported; 
(New Jersey New York Railroad goneany’ Operation of Passenger Train in 


New Jersey, Docket No. 31566, 299 I. C. C. 41 
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Bills which have become law as a result of our recommendations 
are as follows: 

1. §S. 1463 (Public Law 85-50, signed by the President on June 13, 
1957) authorizing the awards of medals of honor for acts of heroism 
performed in connection with motor-vehicle accidents on the Nation’s 
highways ; 

2. S. 937 (Public Law 85-99, signed by the President on July 11, 
1957) amending section 4 of the Interstate Commerce Act by making 
it unnecessary to secure the Commission’s prior approval with respect 
to departures from the long-and-short-haul principle of that section 
in the publication of rates over circuitous routes equivalent to the going 
rates over the direct routes of the same type of carrier when, in the 
earrier’s opinion, such rates are necessary for competitive reasons; 

3. §. 943 (Public Law 85-124, signed by the President on August 
13, 1957) requiring contract carriers by motor vehicle to file with the 
Commission schedules showing their actual rates and charges instead 
of their minimum rates and charges for transportation services; 

4. §. 1492 (Public Law 85-135, signed by the President on August 
14, 1957) increasing penalties for violations of certain safety and other 
statutes administered by the Commission; 

5. H. R. 3775 (Public Law 85-150, signed by the President on 
August 16, 1957) permitting controlled or controlling stockholders of 
railroads undergoing voluntary reorganization under section 20b of the 
act to register their assents to securities modification plans; 

6. S. 1384 (Public Law 85-163, signed by the President on August 
22, 1957) revising the definition of contract carrier by motor vehicle, 
and authorizing the Commission to limit the person or persons and 
the number or class of persons for which a contract carrier may per- 
form transportation services without additional authority; 

7. §. 1383 (Public Law 85-176, signed by the President on August 
28, 1957) providing that the restrictions in section 410 (d) of the act 
on the Commission’s authority in passing on applications for freight- 
forwarder permits shall apply only to applications filed by freight for- 
warders controlled by common carriers subject to part I of the act; 

8. §S. 939 (Public Law 85-249, signed by the President on August 
31, 1957) providing that copies of all section 22 tenders and quotations 
for the movement of Government traffic shall be submitted to the Com- 
mission and be kept open for public inspection; 

9. H. R. 3625 (Public Law 85-309, signed by the President on 
September 7, 1957) preventing the use of arbitrary stock par values as 
a means of avoiding Commission jurisdiction over the issuance of securi- 
ties by motor carriers. 

During the year members of the Commission appeared and testified 
at 15 hearings at the request of congressional committees. Testimony 
was given on 56 bills, on the Commission’s accounting rules and regu- 
lations for railroads, and with respect to a staff report concerning Com- 
mission policy in connection with mergers and concentration in the 
motor-carrier industry. These hearings also included an appearance 
by the entire Commission before the House Interstate and Foreign Com- 
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merce Committee for the purpose of bringing the Committee up to date 
respecting the Commission’s organization, jurisdiction, functions, and 
current problems. 

In addition to hearings on the aforementioned bills which were 
enacted, the following measures introduced at our request were also 
the subject of hearings: 


1. Recommendation No. 1 


H. R. 3626, which would amend section 1 (15) to authorize the 
Commission to direct the assessment of penalty per diem charges as an 
aid in alleviating shortages of railroad freight cars during periods of 
emergency or threatened emergency and encourage greater car owner- 
ship ; 

2. Recommendation No. 4 


H. R. 5825, S. 1677, which would amend part II of the act so as 
to make clear that all for-hire motor carrier transportation, whatever 
its form, other than that specifically exempted, be made subject to 
regulation ; 





3. R dation No. 8 


H. R. 5664, S. 1490, which would authorize the Commission to re- 
quire that all motor carriers subject to its hours of service and safety 
regulations, but not otherwise subject to its jurisdiction, be registered 
with the Commission ; 


4. Recommendation No. 9 


S. 1720, which would repeal the second proviso of section 206 (a) 
(1), which permits certain motor carriers holding State operating 
authorities to engage in interstate and foreign commerce without 
authority from the Commission; 


5. Recommendation No. 10 


S. 1458, which would amend section 207 (a) so as to clarify the 
Commission’s authority to issue temporary, or term, certificates of public 
convenience and necessity. 

This year reports were submitted in response to 81 requests from 
the chairmen of the various committees and other members of the 85th 
Congress, Ist session, who sought our views on bills, resolutions, and 
other matters. Among these measures were S. 932, H. R. 3350, and 
S. 2292, which propose extensive changes in the administrative process. 
For example, 8. 932 and H. R. 3350 would, among other things, reorgan- 
ize administrative procedures and practices in Government operations 
through the establishment of an Office of Federal Administrative Prac- 
tice. S. 2292 would establish a court of record with special jurisdiction 
to be known as the Administrative Court. No hearings have been 
scheduled on these bills. Also included among the bills on which reports 
were submitted was H. R. 3424, proposing to create a new executive 
department to be known as the Department of Transportation and 
Communications headed by a Secretary to be appointed by the President. 
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The far-reaching proposals contained in the bills to implement the 
Cabinet Committee report on transportation were reintroduced this year, 
with some changes, as H. R. 5521 and S. 1457. At the request of the 
Chairman of the House Interstate and Foreign Commerce Committee, 
members of the Commission’s staff, in cooperation with the Department 
of Commerce, assisted in the preparation of a digest of the testimony 
given at the extensive hearings held on the original Cabinet Committee 
bills before the Transportation and Communications Subcommittee dur- 
ing the second session of the 84th Congress. Also introduced were 
identical bills, H. R. 5523 and H. R. 5524, which would amend section 
15a of the act so as to seriously restrict the Commission’s authority in 
passing on the reasonableness of rates. 

The plan for the regulation of rail, motor, and inland water trans- 
portation within Alaska and transportation between the United States 
and Alaska, prepared at the request of the Senate Committee on Inter- 
state and Foreign Commerce, was submitted on February 11, 1957. 
S. 1448, introduced by Chairman Warren G. Magnuson, would give 
effect to this plan. Our views were also sought in connection with 8S. 49 
and §. 50, bills providing for the admission of Alaska and Hawaii, 
respectively, into the Union. 

We are revising some of the recommendations we made last year 
in the light of testimony given at hearings before the committees of 
both Houses and Congressional action that has been taken. We are also 
making several new recommendations this year to correct deficiencies in 
the law, and expect to submit draft proposals for consideration by the 
appropriate committees. These proposals are discussed in greater detail 
in the final chapter of this report entitled ‘‘Legislative Recommenda- 
tions.”’ 


LEGISLATIVE RECOMMENDATIONS 


Most of our recommendations this year are renewals, with modifi- 
cations in some instances, of those made in our last annual report and 
with respect to which further action remains to be taken by the Congress 
on bills giving effect thereto. In view of the progress that has already 
been made on a number of these proposals, we are hopeful for ultimate 
enactment of many of them before the end of the 85th Congress. 

We are also making four new recommendations, three of which are 
designated as such in the list below. The other, which is related to one 
of our former proposals, has been incorporated in Recommendation No. 
12. Following the policy established last year, we will submit draft bills 
implementing the new recommendations or amendments to pending bills, 
for consideration by the appropriate committees. 


Recommendations of Fundamental Importance 


1. We recommend (a) that section 1 (15) be amended so as to authorize 
the Commission to direct the assessment of penalty per diem charges as an aid in 
alleviating shortages of railroad freight cars during periods of emergency or threatened 
emergency, or (b) that section 1 (14) be amended so as to authorize the Com- 
mission to include as a factor in determining the amount of per diem charge the 
earning power or value of the use of the vehicle lost to the owner when used or 
appropriated by others. 
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Shortages of freight cars, particularly boxcars, have reached serious 
proportions in recent years. Although some improvement has been 
noted during the last few months, legislation of this nature is still 
needed in order to place the Commission in the best possible position 
to prevent critical shortages from recurring. 

The two principal causes of shortages are inadequate car ownership 
and the failure of some carriers to utilize existing equipment efficiently. 
One way of correcting this unsatisfactory situation is the imposition 
of a penalty per diem charge, as recommended in the first alternative 
proposal, which would furnish a pecuniary spur to deficit railroads to 
acquire enough cars to meet their own loading obligations. Another 
approach to the problem, as suggested in the second alternative proposal, 
is the requirement that the earning power or the value of the use of the 
vehicle which is lost by the owner when used or appropriated by other 
carriers, be included as a factor by the Commission in determining the 
per diem charge. This would eliminate the owner’s loss, the user’s gain, 
and provide an incentive for increased car ownership. 

The ultimate objective under either of the alternative recommenda- 
tions is an overall increase in the total inventory of freight cars. 

The first alternative proposal was included as a specific legislative 
recommendation for the first time in our 69th annual report and was 
repeated last year. Hearings were held on a Senate bill, introduced at 
our request during the 84th Congress, but no further action was taken 
thereon. Companion bills, 8S. 942 and H. R. 3626, implementing this 
recommendation, were introduced at our request, during the last session 
of Congress. A hearing was held on H. R. 3626, but it has not been 
reported out of committee. No hearings have as yet been held on S. 942. 

This is the first year in which the second alternative proposal has 
been included as an annual report recommendation. S. 2030, introduced 
during the last session, would give effect to this suggested amendment. 


2. We recommend that part II of the act be amended so as to make clear 
that all for-hire motor-carrier transportation, whatever its form, other than that 
specifically exempted, is subject to regulation. 


One of the problems of most serious concern to the Commission in 
its administration of part II of the act is the growing practice of persons 
engaging in the for-hire motor transportation business under the guise 
of private carriage for the purpose of evading the economic regulation 
to which common and contract carriers are subject. 

The subterfuge most commonly used in this connection is the ‘‘buy- 
and-sell’’ method of operation whereby bills of sale, invoices, et cetera, 
are issued to make it appear that the commodities being transported 
are those of the vehicle owner. This practice does not, in our opinion, 
constitute private carriage as defined in the Lenoir Chair case (Brooks 
Transportation Co. v. United States, 340 U. S. 925). It is, on the other 
hand, a growing menace to shippers and carriers alike. It is injurious 
to sound public transportation, promotes discrimination between ship- 
pers, and threatens existing rate structures. 

Legislation amending the private-carrier definition was introduced 
in both Houses, at our request, during the last session of Congress to 








———— Ol ah 














JANUARY, 1958 413 





enable us to cope with this problem more effectively. However, we 
believe that the necessary objective of our recommendation can be 
accomplished just as readily by enactment, in substance, of the substitute 
proposal suggested by the Transportation Association of America which 
would write into law the primary business test applied in the Lenoir 
Chair case. 

Enactment of either of these proposals would be of substantial aid 
in correcting the abuses which have arisen in the name of private 
carriage. Neither proposal is intended to interfere in any way with 
legitimate private carriage. 

This recommendation was made for the first time last year. Com- 
panion bills S. 1677 and H. R. 5825, which would give effect thereto 
were introduced at our request. A hearing was held on S. 1677, but no 
further action has, as yet, been taken. 


3. We recommend that section 203 (b) (6) be amended so as to place a 
realistic and practicable limit upon the exemption of motor vehicles transporting 
agricultural commodities, fish, and livestock to transportation from point of production 
to primary market. 


The continued expansion of the so-called agricultural commodity 
exemptions through court interpretation represents one of the most 
alarming trends that has developed in the transportation field in recent 
years. 

The decision of the Supreme Court in East Texas Motor Freight 
Tines v. Frozen Food Express, 351 U. 8. 49 (April 23, 1956), holding, 
5 to 4, that the exemption applies so long as ‘‘the commodity retains a 
continuing substantial identity through the processing stage’’ goes far 
beyond what we believe was ever intended by Congress. As a result of 
this decision, and further liberalization of the exemptions by subsequent 
court decisions (holding other commodities such as frozen fruits and 
vegetables, dried milk, dried egg powder, shelled nuts, and dried fruits 
to be exempt), the regulated carriers face the loss of a substantial volume 
of traffic and revenue to the exempt commodity haulers and the many 
fly-by-night operators now invading the field. It has become clear that 
the exemptions are being used by commercial interests for their own 
advantage without any possible benefit to the farmer for whose protec- 
tion they were originally intended. 

Public transportation cannot survive on a shrinking volume of traffic 
without adversely affecting the Nation’s economy through substantial 
rate increases on the remaining traffic and/or deterioration of service and 
equipment. Such diversion of traffic, moreover, serves to thwart the 
express purpose of Congress to maintain a sound transportation system 
in the national interest, a vital part of which is the transportation needs 
of the average and small shipper, including the farmer. 

The prevailing uncertainty as to the extent to which the present 
law goes in this connection is retarding the plans of regulated carriers 
for expansion and improvement in equipment and service. This only 
serves to illustrate further the urgent need for clarifying and remedial 
legislation. It is essential for the protection of the public that some 
definite line of demarcation be drawn, legislatively, between what 
constitutes exempt and nonexempt transportation. 
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We are open minded about the solution of this problem. Perhaps 
the principal objective could be accomplished by an enumeration of 
specific commodities or through more precise definitions of key terms 
used in this provision. The important thing is that some line of 
demarcation be drawn. 

A suggested amendment to this section was included as a specific 
annual report recommendation for the first time in 1955, and was re- 
peated last year. No bills giving effect thereto were introduced during 
the 84th Congress, but companion bills, H. R. 5823 and S. 1689, were 
introduced during the last session. No hearings have been held thereon. 


Recommendations for Clarification and More Effective Administration 
and Enforcement 


4. We recommend that part II of the act be amended so as to authorize the 
Commission to require certain motor carriers subject to its hours of service and 
safety regulations to register with the Commission. 


An important part of our statutory responsibility for motor-carrier 
safety relates to private carriers of property, exempt commodity haulers 
under section 203 (b) (6), local carriers in commercial zones, and 
carriers operating in foreign commerce between points in a foreign 
country through the United States. We are, however, unable to ad- 
minister our safety and hours of service regulations effectively with 
respect to these carriers because at the present time we do not know 
who they are or where they are located. 

Recent road checks have confirmed our belief that many such 
carriers do not even know they are required to comply with our regu- 
lations. Considering that private and exempt carriers operate about 
three times as many vehicles as carriers holding operating authority 
from the Commission, whose identity we already know, the impor- 
tance of their being advised of and complying with those regulations 
is readily apparent. During the road check conducted last August, 
we found that 62.3 percent of the private carriers and 67.1 percent of 
the exempt carriers had four or more driver-equipment defects. This 
compared with 32.6 percent for authorized carriers. 

The recommended amendment would not require the filing of 
complicated or elaborate reports. It is only necessary that we be kept 
informed respecting the identity of such carriers, their location, and 
the number of vehicles owned or operated. This could be accomplished 
through the simple expedient of mailing a postcard once a year. 

The Commission is now empowered under section 220 of the Inter- 
state Commerce Act to require certain reports from private carriers. 
Although the question is not settled, there is some doubt as to whether 
the requirements of section 220 may be extended to carriers exempted 
under section 203 (b) (6) of the act. In any event, we suggest that 
proposed legislation as a simple alternative to existing law. This is not 
only consistent with our longstanding policy of keeping to a minimum 
the reporting requirements under the act, but further makes uniform 
the application thereof to both private and exempt carriers. 
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Enactment of this suggested legislation would provide an expedient 
method for the proper and effective administration of our motor carrier 
safety regulations and would assist the Commission in the discharge 
of its responsibilities to the public. It has nothing whatever to do with 
economic regulation of private and exempt carriers, which is effectively 
demonstrated by the fact that the Commission has to date refrained 
from imposing the more burdensome requirements authorized under 
section 220 of the act. 

This recommendation was made for the first time in 1955 and was 
made again last year. Companion bills, H. R. 5664 and S. 1490, were 
introduced during the first session of the 85th Congress, and hearings 
were held thereon before the House and Senate Interstate and Foreign 
Commerce Committees, respectively. Neither bill has been reported 
out of committee. 


5. We recommend that the second proviso in section 206 (a) (1), which 
permits certain motor carriers holding State operating authorities to engage in inter- 
state and foreign commerce without authority from this Commission, be repealed, 
but with a provision preserving the rights of those carriers presently engaged in 
such operations under the proviso. 


Interstate transportation services performed by carriers operating 
under this proviso is frequently an important link in a route connect- 
ing cities in different States, and State certificates have been obtained 
solely for the purpose of providing such links. It has developed, 
however, that various transactions between carriers, including trans- 
fers of operating rights, have resulted in an uncontrolled multiplicity 
of interstate operations. All of our attempts to cope with this situa- 
tion under the present provisions of the act have proved unsuccessful. 

Repeal of the second proviso, as recommended, would promote 
stability in transportation by requiring motor carriers desiring to enter 
the interstate transportation picture to show need for the additional 
interstate service. 

This recommendation was first made in our annual report for 1955 
and was repeated last year. Bills, H. R. 6084 and S. 1720, giving effect 
thereto were introduced during the last session of Congress. A hearing 
was held on §. 1720, but it has not been reported out by the committee. 


6. We recommend that section 207 (a) be amended to clarify the Com- 
mission’s authority to issue temporary, or term, certificates of public convenience 
and necessity; and that section 212 (a) be amended to provide that such certificates 
shall = in effect for the term issued, or until suspended or terminated as therein 
provided. 


This amendment would remove any doubt as to the Commission’s 
authority to issue certificates for a limited term when circumstances 
so required. The further recommendation respecting section 212 (a) 
is of a technical nature. 

This suggested amendment first appeared in our 1955 annual report. 
It was repeated last year and bills H. R. 5661 and S. 1458 were intro- 
duced to give effect thereto. A hearing was held on 8. 1458, but no 
committee report has as yet been issued. 
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7. We recommend that section 208 (c), which automatically gives special 
or charter service rights to common carriers by motor vehicle, be amended to make 
it inapplicable to carriers issued certificates in the future. 


Carriers have frequently applied for the right to transport passen- 
gers over a short regular route solely for the purpose of obtaining the 
incidental charter rights from points on their route to all points 
in the United States. Some carriers are conducting only token operations 
over their authorized routes in order to retain the right to engage in 
such nationwide charter operations. A surplus of charter operators 
has resulted from these and other abuses. 

The recommended amendment would remedy this situation by 
requiring in the future that an applicant show the need for concomi- 
tant special services. It would in no way affect the operations of present- 
ly authorized carriers. 

This recommendation has been included in our annual reports since 
1955. Companion bills 8. 1459 and H. R. 5660 giving effect thereto 
were introduced during the last session of Congress. S. 1459 was passed 
by the Senate and a hearing has been held on both bills before the House 
Transportation and Communications Subcommittee, but no report has 
been issued on the House side. 


8. We recommend that section 212 (a) be amended in the following respects: 
(1) to make motor carrier operating authorities subject to suspension, change, or 
revocation for willful failure to comply with any rule or regulation lawfully promul- 
gated by the Commission; (2) to make the revocation procedure therein prescribed 
conform to the procedure provided in section 410 (f) of the act by eliminating the 
term “willfully” in the first proviso; and (3) to provide that the Commission may, 
upon reasonable notice, suspend motor carrier operating authorities for failure to 
comply with insurance regulations issued by it pursuant to section 215 thereof. 


Under the present provisions of section 212 (a), a certificate cannot 
be suspended or revoked except for failure to comply with the pro- 
visions of part II of the act ‘‘or with any * * * regulation of the 
Commission promulgated thereunder * * * .’’ The recommended amend- 
ment would enable us to deal more effectively with serious violations 
of any of our applicable rules and regulations, such as those prescribed 
under the Transportation of Explosives Act, and not only those pro- 
mulgated under part II. 

Under the first proviso in section 410 (f) of the act, a freight 
forwarder permit may be revoked if the holder fails to comply with 
any order of the Commission commanding compliance with the pro- 
visions of part IV, a rule or regulation issued by the Commission there- 
under, or the terms, conditions, or limitations of its permit. Under 
the corresponding provisions of section 212 (a), however, a motor- 
earrier certificate or permit cannot be revoked for refusal or failure 
to obey the compliance order unless it can be shown that such refusal 
or failure was willful. Proof of disobedience of the Commission’s 
compliance order should, in our opinion, be sufficient to revoke operating 
rights without a further showing of willfulness. 

The second proviso of section 212 (a) provides, in general, for sus- 
pension of motor carriers’ and brokers’ operating authorities, upon 
notice but without hearing, for failure to comply with brokerage bond 
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regulations and tariff publishing rules. It does not, however, provide 
for suspension, on notice, for failure to file proof of cargo, public lia- 
bility, and property damage insurance. 

This recommendation has been included in our last two annual 
reports. Bills, H. R. 5331 and S. 1461, giving effect thereto, and on 
which hearings have been held, were introduced during the last session 
of Congress. S. 1461 has been passed by the Senate, but no report has, 
as yet, been issued by the House Committee. 


9. We recommend that part Ill of the act be amended by adding after 
section 312 a new section (312a) containing provisions for revocation of water- 
carrier certificates or permits for nonuse. 


The existence of dormant certificates and permits is a deterrent to 
the institution of new operations and also makes it difficult to determine 
to what extent duplicating new authorities should be granted. It is 
not, therefore, in the public interest that they be permitted to remain 
in effect indefinitely. Part III of the act, however, does not specifically 
provide revocation authority and procedure such as are found in parts 
II and IV thereof. 

The recommended amendment would remove any doubt as to the 
Commission’s authority to remedy this unhealthy situation. 

This suggested amendment was included as part of a recommenda- 
tion made in 1948, and has been repeated in our annual reports for the 
years 1950 through 1956. One bill implementing the recommendations 
was introduced in the Senate during the 84th Congress, but no further 
action was taken thereon. Companion bills, H. R. 3773 and S. 941, also 
giving effect thereto were introduced during the last session of Congress. 
No hearings have been held on these bills. 


10. We recommend that section 402 (c) be amended to make the exemption 
of shippers’ association and shippers’ agents applicable only where the operation is 
that of a bona fide association or agent as defined in that section. 


The exemption in section 402 (c) has become a loophole through 
which groups and individuals are engaging essentially in a freight- 
forwarder business under the guise of a shippers’ association, thereby 
evading regulation. We are unable to cope with this situation effec- 
tively in the absence of statutory standards for determining who is 
entitled to the exemption. 

While remedial legislation was introduced at our request during 
the last session of Congress, we are not committed to the language of 
any particular bill. The only purpose of the suggested amendment 
is to correct the abuses which have arisen under section 402 (c) in 
recent years. It is not intended to interfere in any way with the 
operations of bona fide shipper associations. 

This recommendation has been included in our annual reports since 
1955, and similar recommendations were made in our reports for 1951 
through 1954. Section 19 of H. R. 6141 and S. 1920, introduced during 
the 84th Congress, would have given effect to this suggested amendment. 
A hearing was held on H. R. 6141, but it was not reported out of com- 
mittee. Bills, H. R. 4392 and S. 1381, also giving effect thereto, were 
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introduced, at our request, during the last session of Congress. No 
further action has been taken on these bills. 


11. We recommend that section 409 be amended so as to (1) place the 
burden of proof on the parties to contracts between freight forwarders and common 
carriers by motor vehicle subject to part Il of the act for the transportation of freight 
when such contracts are called into question, (2) prohibit such contracts at com- 
pensation lower than the motor carrier’s tariff rates in all cases where the line-haul 
transportation is for a total distance of 450 miles or more, and (3) provide penalties 
for the offer, grant, giving, solicitation, acceptance, or receipt of any rebate, con- 
cession, or discrimination resulting from the transportation of property at compen- 
sation less than that specified in such contract. 


Our attempts to investigate certain contracts between freight 
forwarders and motor common carriers for the transportation of freight 
have disclosed several major defects in the law. The most important 
of these is the failure to place the burden of proof on the makers thereof 
when such contracts are subjected to formal investigation. 

Under section 409 (a), such contracts are prohibited at compensa- 
tion lower than the motor carrier’s tariff rates where the line-haul 
transportation ‘‘in truckload lots’’ is for a total distance of 450 miles 
or more. Circumvention of this prohibition (by use of contract rates 
not subject to specified minimum weights) would be prevented under 
the suggested amendment by eliminating the term ‘‘truckload lots’’ 
and making the prohibition applicable to all cases where such line-haul 
distance is 450 miles or more. The suggested amendment would also 
eliminate the necessity for the Commission to determine what is meant 
by ‘‘truckload lots’’ as used in the statute, a term considered almost 
impossible to define with exactness sufficient to stand up in court in 
criminal proceedings. 

The proposed penalty provisions would insure better observance of 
the terms, conditions, and compensation set forth in the contracts. 

This recommendation has been included in our annual reports since 
1954. Companion bills, H. R. 4393 and S. 1382, were introduced at our 
request during the last session of Congress to implement the recommen- 
dation, but no hearings have been held thereon. 


12. (a) We recommend that section 11 of the Clayton Antitrust Act 
(15 U. S. C., sec. 21) be amended so as to provide that the Commission’s juris- 
diction thereunder shall include contract carriers as well as common carriers subject 
to the Interstate Commerce Act, and that section 8 thereof (15 U. S. C., sec. 19), 
relating to interlocking directorates, be amended so as to make the exemption therein 
apply to all common and contract carriers subject to the Interstate Commerce Act 
7 —" extent that it now applies to common carriers subject to parts | and II 

ereof, 

(b) In addition, we recommend that sections 5 (a) (6), 6 (a), and 6 (b) 
of the Federal Trade Commission Act (15 U. S. C., secs. 45 (a) (6), 46 (a), and 
46 (b)), relating to unfair trade practices, investigations, and reports, respectively, 
be amended so as to make the common carrier exemptions therein provided ap- 
plicable also to contract carriers subject to the Interstate Commerce Act. 


Under the present provisions of section 11 of the Clayton Act, the 
Commission’s jurisdiction extends only to ‘‘common carriers’’ subject 
to the Interstate Commerce Act. As a result, the acquisition by one 
corporation of stock in another corporation, where the effect would be 
to substantially lessen competition appears, under section 7 of the 
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Clayton Act, to be in the Federal Trade Commission where contract 
carriers are involved, while at the same time we would have jurisdic- 
tion under section 5 of the Interstate Commerce Act over the estab- 
lishment of control of two or more carriers. A similar situation obtains 
under section 8 of the Clayton Act, which prohibits interlocking director- 
ates in violation of the antitrust laws, except that the exemption therein 
applies to rail and motor common carriers subject to the Interstate 
Commerce Act, but not to water common carriers, freight forwarders, 
or motor and water contract carriers subject thereto. 

Inasmuch as the Commission has jurisdiction over various activities 
and practices of these carriers, and the issuance and transfers of 
permits authorizing the operation thereof, it seems only logical and 
appropriate that it have jurisdiction over them with respect to these 
matters. For this reason we are also recommending that the com- 
mon-carrier exemptions in sections 5 and 6 of the Federal Trade Com- 
mission Act be amended to include contract carriers subject to the 
Interstate Commerce Act. 

Enactment of the proposed amendments would serve to avoid the 
possibility of conflicting requirements being imposed upon such carriers 
by the different agencies, and would promote consistency in the appli- 
cation of these laws to carriers subject to the Interstate Commerce Act. 

The recommendation to amend section 11 of the Clayton Act was 
made for the first time last year. The recommended amendments to 
section 8 thereof and to the Federal Trade Commission Act are new. 
Companion bills, H. R. 5329 and S. 1385, to amend section 11 were 
introduced at our request during the last session of Congress. S. 1385 
was passed by the Senate, but no further action has been taken thereon. 


13. We recommend that the Federal statutes commonly known as the Trans- 
portation of Explosives Act (18 U. S. C., secs. 831-835) be completely rewritten 
in the light of important developments relating to this subject which have occurred 
in the 35 years since the last revision of these statutes, and in this connection 
recommend that they be amended so as to include specifically radioactive materials 
and be made to apply to contract and private carriers as well as common carriers. 


The Transportation of Explosives Act has served its purpose well 
for over 50 years, but it is now in need of an overall revision in the 
light of the technological advances which have been made in this 
field and the continued trend toward greater use of motor vehicles 
in the transportation of explosives and other dangerous articles. The 
act does not, for example, apply to contract and private motor car- 
riers. It should, therefore, be amended to include such carriers and 
to remove the anomaly of having motor common carriers subject to 
maximum penalities of $10,000 or 10 years imprisonment, or both, 
for violations of the Explosives Act, while subjecting contract and 
private carriers to a maximum possible penalty of only $500 under 
section 222 (a) of the Interstate Commerce Act, for the very same 
violations. 

Such revision is also deemed necessary in order to remove any 
doubt respecting our authority to prescribe regulations governing the 
transportation of radioactive and nuclear materials. Although no 
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specific mention of radioactive materials is made in the act, we have 
prescribed regulations covering the transportation of such materials 
by classifying them as ‘‘poisons.’’ Further amendments are neces- 
sary in order to include the transportation of etiologic agents, such 
as live viruses and bacteria, which cannot be classified as poisons 
since poisons are not composed of living organisms. 

Other changes in the act, principally of a clarifying and technical 
nature, are also deemed necessary and desirable. 

This recommendation was made for the first time, in its present 
form, in our annual report for 1954, and was repeated in our reports 
for 1955 and 1956. Bills, H. R. 5629 and S. 1491, giving effect thereto 
were introduced at our request during the last session of Congress. 
Hearings have been held on both bills, and S. 1491, has been passed 
by the Senate. No report has been issued by the House Committee. 


We recommend that chapter 157, title 28 of the United States Code 
entitled * ‘Judiciary and Judicial Procedure,”” be amended so as to provide that suits 
to set aside Commission orders be brought against the Commission instead of the 
United States, with the Government, through the Attorney General, being given 
the right to intervene in appropriate cases. 


Under existing law, the United States, represented by the Depart- 
ment of Justice, is the statutory defendant in proceedings for review 
of Commission orders before three-judge district courts. The Com- 
mission has a statutory right to intervene in such proceedings and 
does so regularly through its own attorneys. 

In recent years, however, the Department has refused to defend 
some of our orders, and, in other cases, has attempted to confess 
error either in the district courts or in the Supreme Court. There 
have also been cases in which the Department, after joining in the 
defense of an order before the district court, has subsequently reversed 
its position and attacked the order in the Supreme Court. As a 
result, the orderly defense of the Commission’s orders has been seriously 
embarrassed. 

We believe that the Congress expected the Department of Justice 
to defend our orders, rather than exercise the judicial function of 
deciding whether they are right or wrong. Enactment of the recom- 
mended amendment would remedy this situation and provide for the 
more effective defense of the Commission’s orders in the Federal courts. 
It would also eliminate the considerable difficulty we have sometimes 
had in ascertaining the nature of the suit instituted against our orders 
because of the failure of plaintiffs to furnish the marshal with sufficient 
copies of the complaint to make service upon the Commission. 

This recommendation has been included in our annual reports since 
1954, and companion bills, H. R. 6085 and S. 1721, implementing the 
proposal, were introduced at our request during the last session of 
Congress. A hearing was held on 8. 1721, but no committee report has, 
as yet, been issued. 


15. We recommend that the Safety Appliance Acts (45 U. S. C., secs. 1-16) 
be amended so as to give the Commission authority to prescribe rules, standards, 
and ayo cena for the installation, inspection, maintenance, and repair of power 
or train brakes. 
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Modern railroading with its greatly increased traffic, heavier trains, 
and higher speeds has imposed a burden on power or train brakes 
searcely envisioned a few years ago. The need for strict adherence 
to sound inspection and maintenance practices has, therefore, become 
greater than ever. 

Under the Act of March 2, 1903, the Commission is charged with 
the responsibility of enforcing the power or train brake provisions 
of the Safety Appliance Acts, but we do not have the authority to 
prescribe rules, standards, and instructions for the installation, inspec- 
tion, maintenance, and repair of such equipment. This responsibility 
has rested with the railroads. Airbrake inspections made by our in- 
spectors, however, have disclosed that in recent years the maintenance 
and inspection practices of the carriers have progressively deteriorated. 
Even among the railroads which have adopted the voluntary code of 
the Association of American Railroads there has been widespread non- 
observance of the rules, particularly with respect to train brake inspec- 
tions. 

Since the industry’s self-imposed rules have not produced the 
desired results, it is urged that the acts be amended, as recommended, 
in order to provide the degree of safety contemplated therein for 
carrier employees and the traveling public. If so amended, we would 
be willing, with appropriate legislative authority, to adopt, without 
hearing, the present provisions of the Association’s code, thereby 
making formal rulemaking proceedings unnecessary except with respect 
to proposed changes and new rules. 

This recommendation was made for the first time last year. Com- 
panion bills, H. R. 5124 and S. 1386, giving effect thereto were introduced 
during the last session of Congress. Hearings were held on both bills, 
and both have been reported out of committee. S. 1386 was passed 
by the Senate, but no further action has been taken by the House. 


16. We recommend that the Locomotive Inspection Act (45 U. S. C., 
secs. 22-34) be amended so as to eliminate the provisions relating to the appoint- 
ment of the director and assistant directors of locomotive inspection by the Presi- 
dent, and that these positions be placed in the classified service, and, further, that 
the detailed requirements relating to the duties of inspectors be eliminated. We 
also recommend the elimination of the oath requirement in inspection reports. 


Almost all of our activities relating to the inspection of railroad 
operations and equipment have been consolidated in a single bureau 
known as the Bureau of Safety and Service. This was done primarily 
to obtain a more effective program of railroad safety by coordinating 
the work of the separate inspection staffs of the former Bureaus of 
Safety, Locomotive Inspection, and Service and by eliminating arti- 
ficial separations of work between the several types of inspectors. While 
the reorganization has proved to be advantageous, the full benefit thereof 
cannot be realized with respect to the former Bureau of Locomotive 
Inspection unless the Locomotive Inspection Act is amended as recom- 
mended. 

This suggested amendment was included as an annual report recom- 
mendation for the first time in 1954, and was repeated, with clarifying 
changes, in our reports for 1955 and 1956. Prior thereto, on February 
18, 1954, it was submitted in the form of a draft bill, together with a 
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statement of justification, to the chairmen of the House and Senate 
Interstate and Foreign Commerce Committees, respectively, with request 
for introduction. As a result, S. 3059, was introduced during the 83d 
Congress and a hearing was held thereon, but no further action was 
taken. H. R. 5330 and S. 1462, giving effect thereto, were introduced, at 
our request, during the last session of Congress and a hearing was held 
on the House bill. It has not, as yet, been reported out of committee. 


New Recommendations 


17. We recommend that section 5 (10) be amended so as to make gross 
operating revenue, instead of the number of vehicles owned or operated, the basis 
for determining whether a proposed unification or acquisition of control is exempt 
from the provisions of section 5 


In order to come within the exemption provided in section 5 (10), 
it is necessary for parties to the proposed transaction to show that 
the aggregate number of motor vehicles owned, leased, controlled, or 
operated by them, for purposes of transportation subject to part II 
of the act, does not exceed 20. This test has been difficult of applica- 
tion and has presented numerous possibilities of evasion. It has, for 
example, raised such questions as to whether vehicles used in intrastate 
service, or other transportation, are available or suitable for regulated 
interstate transportation; whether certain vehicles are temporarily out 
of service or have been retired permanently; and also respecting the 
number of vehicles normally leased, and as to what vehicles are con- 
trolled. 

Since the annual gross operating revenues of carriers are readily 
ascertainable, they would provide a more reliable criterion for deter- 
mining whether a proposed transaction comes within the section 5 (10) 
exemption. 


18. We recommend that the Safety Appliance Acts (45 U. S. C., secs. 1-16) 
be <.aenucu 30 as to authorize the Commission to exempt four-wheel track motorcars 
and four-wheel push trucks from any or all requirements thereof, and that they be 
further amended to authorize the Commission to prescribe for such cars and trucks 
such other appliances and devices as may be necessary in the interest of safety. 


Vehicles subject to the Safety Appliance Acts are required by a 
series of specific statutory provisions to be equipped with such devices 
as power driving wheel brakes, appliances for operating the train-brake 
system, automatic couplers of standard height, sill steps, grab irons, 
hand holds, and hand brakes. The Commission, which has been charged 
with the responsibility of enforcing these provisions for a period of 
over 50 years, has never considered them to be applicable to small main- 
tenance-of-way vehicles. On May 13, 1957, however, the Supreme Court, 
in a 5 to 4 decision, in Baltimore and Ohio Railroad Company v. Jackson, 
353 U. S. 325, held that four-wheel track-motorcars and four-wheel push 
trucks are subject to the requirements of these acts. 

Rigid application of these statutory requirements to this type of 
track car and truck is, in our opinion, neither practical nor desirable. 
No useful purpose would be served in many instances, and, in others, 
the installation of such equipment, instead of promoting safety, would 
actually result in exposing maintenance crews to even greater hazards. 
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The additional weight, for example, would make it more difficult to lift 
ears from the tracks. Practical considerations also make it clear that 
devices such as hand holds on the ends and sides of cars and sill steps 
would have little or no value as safety measures on vehicles of this type. 
There undoubtedly are, on the other hand, a number of other appliances 
and devices suitable for these small vehicles, not now required by the 
Acts, which would provide a greater measure of safety for both em- 
ployees and travelers. 

Enactment of this recommended amendment is urged in order to 
make the Safety Appliance Acts more practicable of application to 
four-wheel track motorcars and push trucks by providing a greater 
degree of flexibility in the law. 


19. (a) We recommend that paragraph 1 of section 1 of the Elkins Act 
(49 U. S. C., sec. 41 (1)) be amended so as to make it clear that when the 
concession given or discrimination practiced is an inducement to obtain the interstate 
traffic of a shipper, every shipment subsequently transported in interstate or foreign 
commerce for such shipper by the common carrier directly or indirectly responsible 
for the concession or discrimination shall be deemed to have been transported at 
less than the tariff rate published and filed by such carrier, and that every shipment 
so transported shall be deemed to constitute a separate defense 

(b) We also recommend that paragraph 3 of poor mal of the Elkins Act 
(49 U. S. C., sec. 41 (3)) be amended so as to make the treble-damage forfeiture 
provisions applicable to carriers in the same manner and to the same extent that such 
provisions are now applicable to shippers and receivers. 


Paragraph 1 of section 1 of the Elkins Act prohibits departures 
from published tariff rates by any means whatever, whether directly, 
through the performance of transportation services at less than tariff 
rates, or indirectly by resort to such devices as donations or contribu- 
tions to construction costs of a shipper’s plant, sale of land to a shipper 
at less than cost, leasing of property at inadequate rentals, use of 
earrier’s funds or credit at insufficient interest rates, or providing 
storage facilities free or at inadequate rentals. 

It is our view that each shipment transported at less than the 
applicable tariff rate, whether actually so transported or whether the 
same result is obtained by the use of a device, constitutes a separate 
offense under section 1. The Department of Justice, however, has re- 
cently taken the position that when a device is used, it is the device that 
constitutes the offense and not the subsequent shipments transported at 
concession rates resulting from such device. In taking this position the 
Justice Department, contrary to the Commission’s recommendation, de- 
clined to appeal the ruling of a United States district court dismissing 
all but 1 count in each criminal information filed against a carrier and 
shipper charging, in 30 and 20 counts, respectively, unlawful practices 
in violation of section 1 which resulted in transportation services per- 
formed at concession rates. 

Under the theory followed by the Department of Justice and the 
district court, a thousand shipments transported at $100 each, less than 
the applicable tariff rate would result in 1,000 offenses, but if the carrier 
by a lump-sum payment of $100,000 to a shipper thereafter obtains 1,000 
shipments, there is but 1 offense. This interpretation of the Act could 
lead to very serious consequences. The Elkins Act should be one of the 
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Commission’s sharpest weapons against discriminatory and unfair com- 
petitive practices. However, under the interpretation advanced by the 
district court and in which the Department of Justice apparently con- 
curs, the carrier in the hypothetical situation described above would be 
liable to a maximum fine of only $20,000. In our opinion, this inade- 
quate penalty would not effectively deter carriers from ‘‘purchasing’’ 
traffic by means of donations, concessions, and other devices. Certainly 
this result was hardly contemplated by the Congress in enacting the 
Elkins Act. 

The recommended amendment would clarify the law in this respect 
and, in the words of Justice Lamar, preserve the Act as ‘‘a terror to 
evil doers.’’ 

Since the carriers are usually the moving parties in inducing ship- 
pers by means of attractive concessions to locate along their lines, we 
are also recommending that they be made subject to the treble-damage 
forfeiture provisions of paragraph 3 of section 1. 
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ICC AWARDS PRESENTED TO FORMER COMMISSIONERS 


Chairman Owen Clarke of the Interstate Commerce Commission on 
December 16th presented Public Service Awards to seven former Com- 
missioners for Government service covering a combined total of 148 years. 

The former Commissioners receiving the public service awards were 
Hon. Clyde B. Aitchison, Hon. J. Haden Alldredge, Hon. J. Monroe 
Johnson, Hon. James K. Knudson, Hon. Charles D. Mahaffie, Hon. John 
L. Rogers and Hon. Walter M. W. Splawn. 





RETIREMENTS AT THE I. C. C. 
Mr. Charles O. Frey 


District Supervisor, Bureau of Motor Carriers at Buffalo, N. Y., 
Mr. Charles O. Frey, resigned as of December 31, 1957. 


Examiner Myron Witters 


Mr. Myron Witters, Examiner at the Interstate Commerce Com- 
mission since July, 1920, retired as of December 31, 1957. 


Mr. Joseph P. Hagerty 


Examiner Joseph P. Hagerty, Section of Motor Carrier Safety, has 
resigned effective November 30, 1957. 





MR. EDWARD A. MOYNIHAN APPOINTED DISTRICT DIRECTOR OF I. C. C. 


The Interstate Commerce Commission announced on December 20th, 
the appointment of Edward A. Moynihan, district supervisor for the 
Bureau of Motor Carriers at Lansing, Mich., to succeed Elbert S. Craig 
as regional manager and district director at Nashville, Tenn. Mr. Craig 
will retire on January 31, 1958. Mr. Moynihan has served as district 
supervisor at Lansing since July, 1936. 





NOTICE OF TRANSFERS OF OPERATING RIGHTS DOCKET 32339 
Proposed Rule Making 


On December 20th the Commission issued the following notice of a 
proposed amendment to the Rules and Regulations Governing Transfer 
of Operating Rights, 49 C. F. R. 179, by the addition of a paragraph 
reading substantially as follows: 


Prior to their effective dates, synopses of affirmative orders entered 
pursuant to these rules currently will be published in the Federal 
Register. The notice accompanying such publication will refer to 
section 17(8) of the Interstate Commerce Act and include a re- 
quirement that if a timely petition is filed by an interested person 
seeking reconsideration or oral hearing, such petition must specify 
with particularity the alleged errors or matters claimed to have 
been erroneously decided. If the petition contains a request for 
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oral hearing, the request shall be supported by an explanation as 
to why the evidence sought to be presented cannot reasonably be 
submitted in affidavit form. 


The proposed publication in the Federal Register would be under 
a heading substantially as follows: 


Public Notice, Prior to Their Effective Dates, of Orders 
Entered Under the Transfer Rules, 49 C. F. R. 179 


Orders with deferred effective dates, as later explained, recently 
have been entered approving applications filed under section 212(b) 
of the Interstate Commerce Act and Rules and Regulations Govern- 
ing Transfer of Operating Rights, 49 C. F. R. 179. The effective 
date of each order is such that if, within 30 days from the date of 
this publication, a petition is filed by an interested person seeking 
reconsideration, the effective date of the particular order will, pur- 
suant to section 17(8) of the Interstate Commerce Act, be postponed 
pending disposition of the petition. In such a petition the matters 
claimed to have been erroneously decided and the alleged errors 
must be specified with particularity. If the petition contains a 
request for oral hearing the request shall be supported by an ex- 
planation as to why the evidence sought to be presented cannot 
reasonably be submitted in affidavit form. The Commission will 


determine whether or not assignment of the matter for hearing is 
necessary or desirable. Synopses of the indicated orders, together 
with the name and address of the practitioner representing appli- 
cant, or applicants, follow below. 


(Then list indicated synopses) 


The present rules have no provision for public notice. That situa- 
tion is consistent with the legislative history which shows that trans- 
actions of the character here in question were not deemed by Congress 
to be of sufficient public concern to warrant imposition of the normal 
requirements of due process. Brooks Transportation Co. v. United 
States of America and Interstate Commerce Commission, E. D. Va., 
decided May 13, 1957, as yet unreported. 

As the great majority of the indicated transactions are noncontro- 
versial, it is desirable they be processed with a minimum of procedural 
delay. In some instances the indicated transactions may be of contro- 
versial character. In such a situation there should be an opportunity, 
despite the absence of a mandatory due-process requirement, for an 
interested person timely to bring the pertinent facts to the Commis- 
sion’s attention, and for a hearing to be held should that become neces- 
sary. The proposal herein provides for such an opportunity prior to the 
effectiveness of the order. 

No oral hearing on the proposed change is contemplated, but any 
person wishing to make representations in favor of or against the pro- 
posal may do so by the submission of written data, views, or arguments. 
An original and two copies of such data, views, or arguments shall be 
filed with the Commission on or before February 3, 1958. 


ee. a oe. oe ee | 
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Notice to the general public shall be given by depositing a copy 
hereof in the Office of the Secretary of the Commission for public in- 
spection and by filing a copy with the Director, Division of the Federal 
Register. 





NEW CHAIRMAN OF THE ASSOCIATION OF SOUTHEASTERN RAILROADS 


Mr. Stanfield B. Johnson, General Solicitor of the Southern Pacific 
Company, at San Francisco, has been elected Chairman of the Associa- 
tion of Southeastern Railroads, with headquarters in the Barr Building, 
Washington, D. C. Mr. Johnson assumed his new duties January 1. 
Previously, from 1945 to 1955, Mr. Johnson was general attorney in 
charge of the Southern Pacific’s Washington office. He is a member 
of the Association of I. C. C. Practitioners and served as Vice President 
for District No. 16, at San Francisco. 





VANDERBILT LAW REVIEW—SYMPOSIUM ON TRADE PRACTICES 
AND REGULATIONS 


The December, 1957, and March, 1958, issues of the Vanderbilt Law 
Review, Vanderbilt University, Nashville, Tennessee, will publish dis- 
cussions presented in a symposium on trade regulations and practices. 
The December issue will cover such subjects as ‘‘Legal, Economic and 
Political Considerations Involved in Mergers’’ and ‘‘Criteria by Which 
a Lawyer Decides to Institute an Antitrust Suit.’’ Included in the 
March, 1958 issue will be ‘‘Trade Associations and the Antitrust Laws’’ 
and ‘‘Competition v. Regulation: The Agricultural Exemption in the 
Motor Carrier Act,’’ along with numerous other topics. 





ANNUAL MEETING OF TRANSPORTATION ASSOCIATION OF AMERICA 


In a preview of the annual meeting of the Transportation Associa- 
tion of America in Chicago, January 14-15, at the Conrad Hilton Hotel, 
Mr. Harold F. Hammond, Executive Vice President of the Association, 


id: 
‘*TAA’s 1958 theme—A Strong Transport System Makes a Stronger 
America—might well be the key to all discussions and actions affecting 
transportation. ’’ 





LIFE’S RECORDS CLOSED 


By Epwarp H. DeGroot, JR., 
Chairman, Memorials Committee 


Thomas B. Harvey, (B), 6425 Verona Road, Verona, Pa. (10-3-57). 


Sylvester P. Kelly, (A), A. T. M., Cities Service Oil Company, Cities 
Service Bldg., Bartlesville, Oklahoma. (7-6-57). 


Henry R. Park, (B), T. M., Chicago Livestock Exchange, Union Stock 
Yards, Chicago 9, Ill. (11-26-57). 
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BOOK REVIEW 
The Regulation of Rail-Motor Rate Competition 
Ernest W. Williams, Jr., New York, Harper & Brothers, 1958, 247 pp., $4.50 
By Homer S. CARPENTER * 


Dr. Williams,** a transportation economist of recognized stature, 
has contributed a thought-provoking and, perhaps, highly controversial 
analysis and appraisal of the Commission’s performance of its duty 
under the National Transportation Policy to serve as ‘‘not merely the 
regulator, but to some extent the co-ordinator of different modes of 
transportation.’’! 

Commencing with the acquisition by the Commission of regulatory 
jurisdiction over motor carriers, Professor Williams traces discernible 
trends in Commission decisions dealing with the fundamental problem 
of rate competition between railroads and motor carriers. In so doing 
Dr. Williams reviewed minutely literally hundreds of Commission and 
court decisions bearing upon the problem and his book cites more than 
five hundred of them. 

Like all good books, the more absorbing portion of Dr. Williams’ 
work will be found in the latter portions in which he deals specifically 
with the relation of rail and truck rates and ends with an appraisal of 
the Commission’s performance. Early in the volume, however, the 
reader is warned not to expect too much by the author’s pointing out 
the cautious and conservative approach by the Commission to the prob- 
lem of putting a floor under rate competition between separate modes 
of transportation. In so doing, Professor Williams also notes that the 
Interstate Commerce Act could no doubt be successfully interpreted to 
permit a far wider use of the minimum rate power than has yet been 
exercised by the Commission. A reason for that approach, according 
to Professor Williams, is the legislative history of both Part II and 
Part III of the Act which discloses a fear on the part of the motor 
carriers and water carriers that regulation of them by the Commission 
would be administered in the interest of their competitors—the railroads. 
This has resulted in the holding by the Commission that a mode of 
carriage with a service disadvantage cannot be denied the right to cut 
its rates to compensate therefor. That is the same as saying that one 
mode of carriage cannot be required to maintain minimum rates for the 
purpose of protecting the inherent service advantage of a competing 
form of transportation. 

Recognizing that the compensatory character of a rate marks its 
lowest lawful limit, the author was able to perceive from the reported 
cases no consistent concept as to the precise meaning of ‘‘compensatory.”’ 
Thus, at page 77 of his book, Professor Williams says: 


* Mr. yea is a member of the law firm of Rice, Carpenter, and Carraway, 

Washington, D. C. . ’ ‘ 
_ ** Associate Professor of Transportation, Graduate School of Business, Columbia 

University. (Ph.D., Columbia ow woe bo a ; 

ml asia Central Motor Carriers Association v. United States, 321 U. S. 194 
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‘If there be any general rule it has not been stated and escapes 
detection. In determining what is compensatory the Commission 
concerns itself, as in many other matters, with the circumstances of 
the individual case, though it regularly accepts guidance from prior 
decisions where somewhat similar circumstances were presented.’’ 


None the less Professor Williams is sharply critical of the Commis- 
sion for its failure to provide a more consistent policy through proceed- 
ings upon its own motion. At page 152 of his book Dr. Williams says: 


‘* Although the Commission has taken a rather firm position in 
most instances where issues of the sort just discussed have been 
brought before it, it has shown virtually no initiative of its own in 
curbing destructive rate cutting by proceedings brought on its own 
motion. Its reliance upon the parties to bring to its attention 
matters requiring correction has allowed a number of situations to 
arise in which rates have gone well below a compensatory level. 
And its failure to act, even though critical of the carriers, in other 
proceedings has allowed conditions recognized as unsound to persist 
in not a few instances. The most extensive efforts of the Commis- 
sion to stabilize rates occurred in connection with petitions from 
motor-carrier rate bureaus and other parties seeking such action in 
respect of all motor-carrier rates within certain of the rate terri- 
tories.’’ 


In discussing the relationship between rail and truck rates, the 
author comments upon the obvious expectation that there should be 
many cases involving competitive rates by those two modes of transport. 
While this has occurred respecting cigarettes and petroleum, the actual 
number of such cases is extremely small. From them ‘‘it may hardly be 
said that the Commission has yet forged guiding principles which would 
give a greater unity to its work when issues of this kind must be dealt 
with, although a greater awareness of the problem does seem to be in 
evidence.’’ 

It is hard for the reader to escape the conclusion that Professor 
Williams is critical of the Commission’s past performance and is in basic 
agreement with the dissenting opinion of Commissioner Eastman in 
Naval Stores from Mississippi to Gulf Ports, 235 I. C. C. 723 (1940). 
Respecting the stand there taken by Commissioner Eastman, Professor 
Williams says at page 193 of his book: 


‘In his view, ‘Cost-of-service evidence is essential to determine 
which form of transportation is economically superior or inferior. 
It does not follow, however, that where such an economic superiority 
is shown for one form, the other should necessarily be prohibited 
from establishing competitive rates on a parity, if it can do this with 
an ample margin over out-of-pocket expense . . . If we are to promote 
the use of the mode of transportation which is economically best 
fitted for the service in question, we ought not to shy away in clear 
cases from prescribing the differences in rates which the facts justify 
and which will accomplish that result.’ Nor should that relation- 
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ship necessarily be established at the lowest possible level, for value- 
of-service considerations might be brought to bear.’’ 


Perhaps the most telling criticism leveled at the Commission by 
Dr. Williams is his complaint that the National Transportation Policy 
has not been given more life and effect. At pages 208-209 he says: 


‘‘The treatment of the declaration of policy both by the Com- 
mission and by the courts, therefore, leaves in doubt the nature of 
the general objective toward which the Commission should work. 
In effect the average case is decided without reference to any such 
objective. In those few instances in which construction of the policy 
seems almost unavoidable care is taken to skirt the edges; to reach 
an acceptable decision in the instant case, but one which may not 
be relied upon as a guide to the decision of future cases. Yet the 
courts, relying on the legislative history of the Act, have made clear 
that the Commission has the obligation always to take the policy 
into account in the cases involving intercarrier competition, and to 
take it into account effectively requires construction to give it more 
precise meaning.’’ 


On the whole Dr. Williams is critical although in some instances he 
finds that the Commission has done much to promote sound and stable 
conditions in the transportation industry, recognizing that in most in- 
stances the Commission itself is more alert than are the carriers to 
prevent the reduction of rates below the level necessary to permit com- 
petition. It is plain, however, that Dr. Williams is convinced that the 
Commission has not gone far enough and he summarizes his entire view 
in succinct fashion at pages 226 and 227 of his work: 


‘It is in treating situations where the rates of both types of 
carrier are in issue and significant volumes of traffic are involved 
that the Commission is most in need of a set of policy guides which 
are essentially economic rather than legal. These are issues of the 
type discussed in Chapter 7 and they present a question as yet un- 
resolved. A guiding attitude is, however, not out of the question. 
When reduced to its simplest terms the issue is one of evaluating the 
worth of retaining competition against the cost advantages of con- 
centrating the traffic upon that type of carrier which is shown to be 
most economical. The question requires consideration only when 
the disparities of cost are sufficient to exceed the rather wide margin 
of error which attends all such calculations.’’ 


Because the views of the author are highly controversial, they are 
provocative and his book is unquestionably helpful reading to the regular 
practitioner. 





Rail Transportation 


By Joun F. Doneuan, Editor 


FORMAL MATTERS 
Ex Parte No. 212—Increased Freight Rates, 1958 


Substantially all of the Class I railroads in the country and a num- 
ber of short lines joined in a petition filed with the I. C. C. December 
19th, seeking authority to depart from the Commission’s tariff rules to 
the extent necessary to enable the publication of increases in freight 
rates and charges, on a selective basis, by means of a master tariff, 
connecting link supplements and other necessary tariffs or supplements. 

The petition also requested the Commission to modify all of its 
outstanding orders to the extent necessary to permit at this time only 
the publication of the above-described increases in rates and charges. 

The Interstate Commerce Commission by Special Permission No. 
75100 dated December 23, 1957, authorized publication and filing of 
Tariff of Increased Rates and Charges No. X-212 naming percentages, 
specific and/or maximum increases on listed commodities, in accordance 
with the railroads’ petition. 





1. C. C. Approves Rise in Mail Pay Rates 


The Interstate Commerce Commission announced it had on Decem- 
ber 31 approved agreements under which railroads in the West and 
South will get about $12,300,000 a year additional in Government pay- 
ments for hauling the mails. 

The negotiated settlements, subject to ICC assent, were announced 
last fall by Postmaster Gen. Arthur E. Summerfield. These provided 
for a mail pay increase of 744 per cent for western railroads. This 
would raise their mail transportation revenues to about $135 million, 
up about $914 million from current rates. 

The southern adjustment amounted to about 7 per cent, which would 
boost mail revenues by about $2 million a year to a total of $42 million 
annually. 

Both of the increases were made retroactive to July 1, 1957. 





Bangor & Aroostook-Maine Freightways Control 


In an order released December 12, Division 4 of the Commission, 
in consideration of the record in Docket MC-F-6410 and a petition of 
Curtis M. Hutchins and Dead River Company for discontinuance of the 
investigation instituted by the Commission on September 18, 1956, 
including an offer of settlement; found that no material fact or argument 
had been presented warranting discontinuance of its investigation to 
determine whether the control or management in a common interest of 


—Bl— 
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Bangor & Aroostook Railroad Company and Maine Freightways may 
have been effectuated and may be continuing in violation of Section 5(4) 
of the Act, and accordingly denied the petition and announced that the 
proceeding would be assigned for hearing at a time and place to be fixed 
at a later date. 





Phosphate Rock Routing 


Division 2 of the I. C. C. in a report made public on December 3, 
in Docket 31935, has found that rates on phosphate rock from points in 
Florida on the Seaboard and Coast Line to various points in Alabama, 
Illinois, Iowa, Indiana, Kentucky, Mississippi, Missouri, Oklahoma, and 
Tennessee are just and reasonable and not otherwise unlawful. In the 
course of its report the Division found that the routes to which the rates 
applied, as proposed by the Seaboard and Coast Line, were not unreason- 
ably long as compared with other practical routes, and that it did not 
appear that additional routes sought by the Southern were necessary to 
provide adequate, more efficient or more economic transportation. 





I. C. C. Seeks to Enjoin Delayed Movement of Lumber 


The Interstate Commerce Commission announced on December 23, 
that it was filing complaints against the ‘‘delayed lumber practices’’ of 


the Union Pacific and the Northern Pacific Railroads. Complaints filed 
by the United States Attorneys at Des Moines, Iowa, and St. Paul, 
Minnesota, will seek injunctions under Section 3 of the Elkins Act to 
prevent the carriers named from intentionally delaying the movement 
of carload shipments on their lines while the lumber shipper or broker 
seeks a market for the shipment and directs its diversion to the market 
location. 





Canadian Freight Rate Increase 


The Canadian Board of Transport Commissioners has granted 
Canadian railways a 3.6 percent freight rate increase which is estimated 
to return $6,300,000 annually to the Canadian Pacific and $8,700,000 
to the Canadian National. The increases go into effect January 15. 
The railroads had sought a 10 percent increase which would have re- 
turned approximately $35,000,000 a year. 





PROCEDURE 
1. C. C. Orders Special “‘Piggy-Back” Report 


By an order dated December 12 and made public December 23, 
served through statutory channels, Division 2 of the Interstate Com- 
merce Commission has directed the filing of a special report by all Class I 
railroad companies other than switching and terminal companies, of 
trailer-on-flat-car traffic for the three month period ending December 
31, 1957. 
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PERSONNEL 
Southeastern Association Elects Chairman 


Stanfield B. Johnson, General Solicitor, Southern Pacific Company 
at San Francisco, California, has been elected Chairman of the Asso- 
ciation of Southeastern Railroads, with headquarters in Washington, 
according to an announcement made last week. Mr. Johnson will assume 
his duties as Chairman of the Association on January 1, 1958. He isa 
member of the Association of I. C. C. Practitioners and Vice-President 
of District No. 16 of this Association. 





National Freight Tariff Committee Established 


Formation of the National Freight Tariff Committee to replace the 
Railroads’ Tariff Research Group, effective January 1, was announced 
on December 19 by A. C. McIntyre, of New York City, chairman of the 
Railroad’s Administrative Committee on Tariff Simplification and vice 
president—traffic of the Lehigh Valley Railroad. 

The purpose of the new committee, Mr. McIntyre said, is to continue 
essential functions of the research group, such as maintenance of the 
Tariff Makers’ Manual, and to cement gains made by the research group 
in the field of tariff making. 

Charles 8S. Baxter, of Chicago, has been named chairman of the 


new committee. He will also continue to serve as chairman of both the 
National Diversion and Reconsignment Committee and the Central 
Territory Railroads’ Freight Traffic Committee. 

Mr. McIntyre pointed out that the Railroads’ Tariff Research Group 
had achieved its purpose of improving freight tariffs to the point where 
present objections can be cured only by rate-authority action, a field in 
which the research group has no authority to act. 





Motor Transportation 
By Fritz R. Kaun, Editor 





Supreme Court Clears Way for Rails to Secure Unrestricted Rights 


The Supreme Court, Mr. Justice Douglas dissenting, in its decision 
of December 9, 1957, in Docket No. 6, American Trucking Associations v. 
United States, sustained the discretionary power of the Commission to 
grant to a railroad or its affiliate motor-carrier operating rights not 
restricted to the rendition of service auxiliary and supplemental to the 
train service of the railroad. An appeal from the decision of the U. S. 
District Court for the District of Columbia in American Trucking 
Associations v. United States, 144 F. Supp. 365, sustaining the report 
and order of the Commission in Rock Island Motor Transit Company 
Common Carrier Application, 63 M. C. C. 91, the case involved a grant 
of unrestricted motor-carrier rights between Omaha, Nebraska, and 
Silvis, Illinois, to Motor Transit, a subsidiary of the Chicago, Rock 
Island and Pacific Railroad. (Please see Court Decisions, this issue). 

Motor Transit previously had secured substantially identical rights 
by purchase under section 5(2)(b) of the Interstate Commerce Act, 
and the Commission’s imposition of auxiliary and supplemental re- 
strictions had been upheld by the Supreme Court in United States v. 
Rock Island Motor Transit Co., 340 U. S. 419. Subsequently Motor 
Transit filed the extension application under section 207 of the Act, 
and the Commission’s grant of the authority without restrictions became 
the subject of the present controversy. 

The Supreme Court held that the requirement of section 5(2) (b) 
that the acquisition of motor-carrier rights by a railroad must be confined 
to operations which are auxiliary and supplemental to the train service 
of the acquiring railroad was not intended by the Congress as a limi- 
tation on certificates issued under section 207. While the underlying 
policy of section 5(2)(b) may not be divorced from proceedings for 
new certificates under section 207 and the Commission must give effect 
to the whole Act, including the National Transportation Policy, the 
Court said, ‘‘we do not believe that the Commission acts beyond its 
statutory authority when in the public interest it occasionally departs 
from the auxiliary and supplemental limitations in a § 207 proceeding.”’ 

In response to the contention that the section 207 proceeding would 
be used as a device to circumvent the restrictions of section 5(2)(b), 
the Court said, ‘‘ . . . If under our interpretation a ‘locphole’ exists in 
the Act, the Commission has shown no inclination to permit its use as 
such. Should the Commission prove to be less stringent in the future, 
appellants not only have recourse to the Congress, but also to the courts 
for review of the Commission’s finding that ‘special circumstances’ 
exist.’’ 

In two recent proceedings before it the Commission thwarted the 
attempt of the railroad applicants to extend the ‘‘special cireumstances’’ 
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doctrine to proceedings under section 5(2)(b). In Docket No. MC-F- 
6485, Northern Pacific Transport Co.—Purchase—Humphries Trans- 
port, Inc., decided November 14, 1957, and Docket No. MC-F-6220, 
The Santa Fe Trail Transportation Co.—Purchase (Portion)—C. M. 
Lang and C. R. Givens, decided December 4, 1957, the Commission, 
division 4, approved the acquisition subject, however, to the imposition 
of appropriate auxiliary and supplemental restrictions. Examiner 
Robert H. Murphy, on the other hand, in his report and recommended 
order in Docket No. MC-F-6590, Louisville, New Albany & Corydon 
Railroad Co.—Purchase—Earl Cummings, served December 2, 1957, 
found that the railroad should be allowed to consummate its proposed 
purchase of an independent motor carrier without the imposition of 
auxiliary and supplemental restrictions, saying, ‘‘In this connection 
it should be pointed out that the proviso of section 5(2)(b) does not 
require that the service authorized shall be limited to that which is 
‘auxiliary to or supplemental of’ train service. It only requires a finding 
that the transportation would enable the railroad to use motor service 
to public advantage in its operations.’’ 

In Docket No. MC-30319 (Sub No. 62), Southern Pacific Transport 
Company—Air Freight, decided November 8, 1957, the Commission, 
division 1, denied the application of the Southern Pacific Company’s 
subsidiary to extend its restricted motor-carrier operations so as to 
be able to handle freight having had a prior or subsequent movement 
by air. The division said, ‘‘. . . it has been the general Policy of this 
Commission to confine the motor service of the rail subsidiary so that the 
public would gain the benefits of coordinated motor-rail service, while 
still preserving the inherent advantages of motor-carrier service and of 
healthy competition between rail and motor carriers.’’ ‘‘Petitioner is 
not attempting to offer an improved rail-motor service in order to retain 
present traffic or to regain lost traffic,’’ concluded the division, ‘‘but 
it is actually seeking a new right to participate in the handling of traffic 
which the present rail carrier is not able to solicit successfully in view 
of the inherent limitations of rail transportation. A grant of the relief 
requested herein would not be consistent with but contrary to the views 
expressed in the 7. & P. report [Texas & Pacific M. Transport Co. Com. 
Car. Application, 41 M. C. C. 721].’’ 

Neither may a railroad disregard the restrictions upon its motor- 
carrier operating authority to enter into reduced-rate contracts with 
freight forwarders under section 409 of the Act. This was the gist of 
the report and order of the Commission, division 3, in Docket No. 
MC-C-2065, Section 409 Contracts Between The Texas & Pacific Motor 
Transport Company and Freight Forwarders, decided November 4, 
1957, wherein the division found, ‘‘that the limitation in Motor Trans- 
port’s certificates to service which is auxiliary to, or supplemental of, 
the train service of Railway precludes the performance of transportation 
service by Motor Transport at rates and charges under section 409 
contracts. ’’ 
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Finding of Adequate Rail Service Held No Bar to Grant of 
Motor Authority 


Reversing the decision of the U. 8S. District Court for the District 
of South Dakota in Schaffer Transportation Co. v. United States, 139 
F. Supp. 444, the Supreme Court, Mr. Justice Frankfurter dissenting, 
in Docket No. 20, Schaffer Transportation Co. v. United States, decided 
December 9, 1957, held that the Commission cannot deny an application 
for motor-carrier operating authority solely for the reason that it has 
found the existing rail service to be adequate. ‘‘To reject a motor 
carrier’s application,’’ said the Court in speaking of the Commission’s 
action in A. W. Schaffer Extension—Granite, 63 M. C. C. 247, ‘‘on the 
bare conclusion that existing rail service can move the available traffic, 
without regard to the inherent advantages of the proposed service, 
would give one mode of transportation unwarranted protection from 
competition from others.’’ (Please see Court Decisions, this issue). 

The Court also condemned the Commission’s discounting of the 
testimony of supporting witnesses whose testimony it had determined 
was motivated by the desire to secure lower rates as a result of the intro- 
duction of motor-carrier service. Said the Court, ‘‘The ability of one 
mode of transportation to operate with a rate lower than competing 
types of transportation is precisely the sort of ‘inherent advantage’ that 
the congressional policy requires the Commission to recognize.’’ 

The Court directed the lower court to remand the case to the 
Commission for further proceedings as ‘‘the Commission has failed 
to evaluate the benefits that Schaffer’s proposed service would provide 
the public, including whatever benefit may be determined to exist from 
the standpoint of rates, and since the findings as to the adequacy of rail 
service do not provide this Court with a basis for determining whether 
the Commission’s decision comports with the National Transportation 
Policy... ”’ 

In Docket No. MC-116510, William B. Keenan Contract Carrier 
Application, decided November 12, 1957, the Commission, division 1, 
found on the basis of the record in that case that ‘‘ Rail service cannot 
adequately meet the shipper’s transportation needs. .. ’’ and approved 
the issuance of a contract carrier permit. Under the recently-enacted 
amendment to section 209(b) the division limited the authority to the 
performance of transportation service solely for the one supporting 
shipper. 

In Docket No. MC-116299, The Bridgeport United Delivery Com- 
pany Common Carrier Application, decided November 14, 1957, the 
Commission, division 1, found on the basis of the record in that case 
that ‘‘where the service proposed is of an entirely different character 
than that held out by the opposing carriers, the rates of the opposing 
carriers are pertinent as to whether such opposing carriers are willing 
to provide the service needed by the supporting shippers.’’ In approving 
the grant of authority, limited to the transportation of shipments weigh- 
ing less than 50 pounds, the division found that the opposing carriers 
did not hold themselves out to perform an equivalent service. 
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Opposing carriers of household goods were found not to have been 
handling any appreciable movements of uncrated tabulating machines 
from manufacturer to consignee in the report and order of the Com- 
mission, division 1, in Docket No. MC-31024 (Sub-No. 24), Neptune 
Storage, Inc., Extension—California and Minnesota, decided Novem- 
ber 22, 1957, and hence, not to be adversely affected by any diversion 
of traffic consequent to the grant of authority to the applicant. The 
division concluded that carriers of household goods possessed the 
necessary authority to transport uncrated tabulating machines, citing 
I. C. C. v. United Van Lines, 110 F. Supp. 273, and Neptune Storage 
Ext., 67 M. C. C. 319, 330, but that nevertheless the equipment and 
facilities furnished by the applicant for the transportation of tabulating 
machines differed in important respects from that provided by carriers 
of household goods for the movement of the commodities which they 
handle. In answer to the contention that the Commission by the grant 
of the authority to the applicant would establish a sub-category of ultra- 
specialized commodities under the generic description of household goods, 
which would be diverted from existing carriers of household goods, the 
division said, ‘‘We see nothing improper in authorizing a carrier to be 
highly specialized, even though the service may be within the authority 
of existing carriers, when it has been shown that they are unable to 
provide the service which is needed.’’ 

Existing two-line or three-line service between the Southeast and 
Texas was found to be inadequate in the 180-page report and recom- 
mended order of Examiner Michael T. Corcoran in Docket No. MC-2202 
(Sub-No. 137), Roadway Express, Inc., Extension—Birmingham, 
Dallas, Houston, served December 10, 1957. The number of participat- 
ing carriers is not a controlling factor, the Examiner said ; the important 
question is whether the public can be served as well by the existing 
service, regardless of the number of carriers involved, as by the proposed 
service. He concluded that on the record in the case the public has 
not been served as well as it would be by the proposed service. Citing 
Diamond Transp. System Ext.—Oklahoma and Tezas, 68 M. C. C. 761, 
765, Examiner Corcoran recommended the grant of authority to serve 
Shreveport, even though the applicant had not sought authority to 
serve that point in connection with their proposed operations. 





Hot Cargo Clause Held Invalid 


The National Labor Relations Board, Member Murdock dissenting, 
in Case No. 10-CC-141, Local Union No. 728 and Genuine Parts Co., 
has determined that ‘‘hot cargo’’ contracts between unions and common 
carriers are invalid and hence cannot be recognized by the Board as 
having any force and effect so far as the administration of the Labor 
Management Relations Act is concerned. Under the Interstate Com- 
merce Act, said the N. L. R. B., common earriers, ‘‘are not free to 
decide, at will, to withhold the services they hold themselves out as 
able to perform, from any customer or class of customers. They are, 
rather, under a duty to make their facilities available without discrimi- 
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nation or undue preference to all customers willing to meet the conditions 
of their published tariffs and schedules within the physical limits of 
their facilities.’’ 

By its report and order in Docket No. MC-C-1922, Galveston Truck 
Line Corporation v. Ada Motor Lines, Inc., decided November 16, 1957, 
the Commission agreed that common carriers may not bargain away 
through ‘‘hot cargo’’ clauses in labor agreements their statutory obliga- 
tion to serve the public. The Commission cited and discussed the 
decision of the N. L. R. B., but said, ‘‘We are here concerned, not with 
the legality of the hot cargo clauses as such, but with the actions of the 
defendant carriers in relation to their obligations under the Interstate 
Commerce Act to the public, without regard to the terms of any contract 
which they may have executed with a third party. Clearly, a common 
carrier may not bargain away its statutory obligations to the public 
and thereby relieve itself of such obligations.”’’ 





Class Rates Ordered Stabilized 


The Commission, division 3, in Docket No. MC-C-1881, Middle 
Atlantic Conference v. A. A. A. Trucking Corporation, decided Novem- 
ber 19, 1957, ordered the respondent carriers to establish minimum 
reasonable rates and charges in the New York-Philadelphia area no lower 
than the class rates and charges prescribed in Class Rates Between 
Middle Atlantic and New England Territories, 67 M. C. C. 741. The 
Commission found that there was a rate war among the motor common 
earriers of property in the area and that the maintenance of numerous 
and different class-rate levels was unjust and unreasonable, was inter- 
fering with the establishment of rates which are needed to yield adequate 
revenues and was caused by destructive competitive practices among 
the respondent carriers in contravention of the National Transportation 
Policy. 

The Commission, division 3, said, ‘‘The requirement of just and 
reasonable class rates and classifications is not met by the maintenance 
of 26 levels of class rates in the same area and between the same points. 
Where lower class rates are established to obtain or divert traffic from 
other carriers, and they are met by reduced commodity rates to regain 
the lost traffic, rate-cutting in one of its most vicious aspects is present. 
Such practices clearly contravene the national transportation policy 
declared by Congress, and, if allowed to continue unchecked, will destroy 
the rate structure, to the detriment not only of the participating carriers 
but of the shipping public, through the inferior service which inevitably 
would follow.’’ 





Reduced Rail Rates Held Consistent With National 
Transportation Policy 


In its report on further hearing, decided November 4, 1957, in 
Docket No. 6062, Petroleum in North Pacific Coast Territory, the Com- 
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mission, Commissioners Minor, Arpaia and Walrath dissenting, affirmed 
the findings in its prior report, 291 I. C. C. 101, approving proposed 
reduced railroad rates on petroleum products, in tank-car loads, from 
the Puget Sound and Portland areas to inland destination points. The 
prior report was appealed to the U. S. District Court for the District 
of Oregon, and in Pacific Inland Tariff Bureau v. United States, 129 F. 
Supp. 472, the Court set aside the order of the Commission. Holding 
administrative findings as to the National Transportation Policy to be 
basic or quasi-jurisdictional in nature, the Court said, ‘‘ While this court 
may not be qualified to determine which program will best promote the 
public interest in accordance with the National Transportation Policy, 
the Commission must make sufficient findings for us to determine whether 
it has applied ‘its familiarity with transportation problems to these 
conflicting considerations.’ ”’ 

The Commission replied, ‘‘The expressed purposes of the national 
transportation policy, specifically the needs of the national defense, 
and our obligation in administering its provisions, do not require that 
we disapprove rates shown to be fair to the competing forms of trans- 
portation, and thus the well-established principle that carriers should be 
accorded a fair opportunity to compete for the available traffic is applic- 
able and should govern here. As shown in the preceding tables, there 
has been in recent years a steady and serious decline in the movement 
of these petroleum products at the present rail rates. Indeed, to many 
of the destinations the decline has almost reached the vanishing point. 
It is recognized that barge and motor-carrier services are of vital im- 
portance to the national defense, but so are the nation’s railroads. The 
proposed rates, considered as a whole, in our opinion will do no more 
than afford the respondents a fair opportunity to compete for this traffic 
at rates which are reasonably compensatory for the services performed 
thereunder. We are convinced also, upon the record before us, that the 
proposed rates will not seriously injure or impair the service of either 
the barge lines or the motor carriers. On the contrary, because of the 
fair opportunity which will thus be afforded to all modes of transporta- 
tion to compete for this traffic, we are persuaded that the proposed rates 
will aid in developing and preserving a national transportation system 
by water, highway, and rail adequate to meet the needs of the commerce 
of the United States and of the national defense.’’ 

In another petroleum rail-motor competitive rate proceeding, Docket 
No. I. & S. No. 6318, Gasoline and Fuel Oil—Friendship to Va. and 
W. Va., the Commission by its order, dated December 2, 1957, postponed 
the effective date of its report and order of January 3, 1957, 299 I. C. C. 
609, and reopened the matter for further hearing on all issues before 
Examiner Mittelbronn, in Roanoke, Va., on January 8, 1957. 


Water Transportation 


By WEs.ey Rogers, Editor 


Pan-Atlantic SS Corp.—Motor Carrier Rates 


By order of Commissioner Clarke of the I. C. C. on November 20th, 
hearing on I&S Docket M-10415—Commodities—Pan-Atlantic Steamship 
Corporation, was referred to Examiner Charles E. Morgan at Washing- 
ton, D. C., January 27, 1958. 





Import & Export Rates on Alaska Shipments 


On December 6 the I. C. C. released its further order in Docket 
31755, entitled United States v. Great Northern Railway Company et al., 
denying a petition by the complainant for reconsideration of the Com- 
mission’s report dated June 6, 1957, 301 I. C. C. 21, in which the I. C. C. 
had found that rates to and from Oregon and Washington ports on traffic 
destined to and from Alaska, although higher than rates and charges on 
traffic destined to and from foreign countries on the west coast of Central 
and South America and to Hawaii, etc., were not unjust and unreason- 
able or otherwise unlawful. 





Water Carrier Statistics 


The I. C. C.’s Bureau of Transport Economics and Statistics has 
announced that the statistics compiled from 121 quarterly reports of 
Class A and B water carriers disclose that for the third quarter of 1957 
(July-September), carriers in these classes received freight revenues 
totaling $88,469,644, representing a 12.4% increase over similar revenues 
received during the third quarter of 1956. 

It was also announced that the number of tons of revenue freight 
carried by these water carriers totaled 29,671,168, approximately one 
million tons additional to that carried in the same period of 1956. 





Corn and Corn Products, Illinois to Official Territory 


An order of the Court has been entered, November 29, 1957, vacating 
its temporary restraining order issued against ICC FSO 18784. (207 
ICC PJ, Nov.). The case had been brought by complaint of A. L. 
Mechling Barge Lines, Ine. and Cargill, Ine. against U. 8. A., ICC, and 
certain railroads in the U. S. District Court for the Northern District 
of Illinois, Eastern Division, No. 57 C 1450. The Court has dismissed 
the complaint for want of jurisdiction. 

The Interstate Commerce Commission has assigned Fourth Section 
Application 33955, out of which Fourth Section Order 18784 had come, 
for a hearing January 29, 1958, at 9:30 o’clock AM, Room 852 U. 8. 
Custom House, 610 8. Canal St., Chicago, Ill., before Examiner G. A. 
Dahan. 


—A40- 
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Applications for Water Rights Dismissed 


Twelve applications involving extended water operating rights in 
the Mississippi-Ohio-Gulf Coast Areas, have been dismissed by the Com- 
mission, at applicants request. Orders were entered in the 12 proceed- 
ings by Commissioner Hutchinson, as follows: 


American Commercial Barge Line Co., Common Carrier Application, 
W-1105. 


Arrow Transportation Co., Extension, Mississippi River, ete., W-114, 
Sub. 1. 


Coyle Lines, Inc., Extension, Missouri River, W-700, Sub. 10. 
Dixie Carriers, Inc., Extension, Missouri River, W-377, Sub. 8. 
Gulf-Canal Lines, Inc., Extension, Missouri River, W-923, Sub. 7. 


Gulf Coast Towing Co., Inc., Extension, Mississippi River, W-262, 
Sub. 8. 


John I. Hay Co., Extension, Mississippi River, W-498, Sub. 11. 
Igert, Extension, Mississippi River, W-5, Sub. 3. 


A. L. Mechling Barge Lines, Inc., Extension, Mississippi River, W-630, 
Sub. 8. 


Midwest Towing Co., Inc., Extension, Brownsville, W-764, Sub. 1. 
The Ohio River Co., Extension, Mississippi River, etc., W-414, Sub. 3. 


Union Barge Line Corp., Extension, Illinois Waterway, etc., W-104, 
Sub. 7. 





W-108 B. F. Diamond Temporary Application 


Division 1, by order of December 13, 1957 have denied applicant 
authority to transport three boilers and one condenser from Philadelphia, 
Pa. to a point about 10 miles from Stuart, Fla. on the St. Lucie Canal. 


W-540 The Peninsular & Occidental SS Co. 





At applicant’s request, its certificate of March 31, 1942, to the extent 
it authorizes operation as a carrier by water, has been vacated and set 
aside, and the application dismissed, by order of Division 1, December 
6th, 1957. 





W-1055 (Sub-No. 2) Alaska Freight Lines, Inc. Temporary Authority 
—Corpus Christi 


By order of December 5, 1957, Division 1 has authorized applicant 
to operate as a common carrier by nonself propelled vessels with the use 
of separate towing vessels, in interstate or foreign commerce, insofar 
as transportation of about 2,500,000 board feet of lumber may be con- 
cerned on one voyage from Coos Bay and Newport, Oregon to Corpus 
Christi, on or before February 14, 1958. 
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W-435 (Sub-No. 19) Sanse Bros. Ocean Towing Co., Inc. 


An application for temporary authority to transport 250,000 board 
feet of fir lumber from Coos Bay, Oregon to Redwood City, Calif. was 
denied December 6, 1957, by order of Division 1. 





W-336 (Sub-No. 14) Pope & Talbot, Inc. Temporary Authority 
—Port Everglades 


Authority to and including May 24, 1958, has been granted appli- 
cant as a common-carrier by self-propelled vessels in the transportation 
of lumber and products from Pacific Coast ports north of and including 
Eureka, Calif. specified in second amended certificate and order issued 
September 29, 1955, in Nos. W-336 and Sub. No. 5, to Port Everglades, 
Fla., by order of Division 1, November 25, 1957. 





Department of Commerce Studies Question of Navigation Facilities 
User Charges 


Louis 8S. Rothschild, Under Secretary for Transportation, announced 
November 27, 1957 that the U. S. Department of Commerce, at the re- 
quest of the Bureau of the Budget, has under study the question of 
whether or not the government should impose charges for the use of 
federally provided navigation facilities on inland waterways. 

The Department will have the benefit of close cooperation of the 
following agencies: Department of Defense, Department of State, De- 
partment of Agriculture, Department of the Interior, Treasury Depart- 
ment, and the Interstate Commerce Commission. 

Under Secretary Rothschild said the study is intended primarily 
to provide a basis for consideration of further Administration action 
with respect to Recommendation No. 8 of the Hoover Commission Report 
on Water Resources and Power, (Commission on Organization of the 
Executive Branch of the Government) made in June, 1955, as follows: 


‘‘That Congress authorize a user charge on inland waterways except 
for smaller pleasure craft, sufficient to cover maintenance and opera- 
tion, and authorize the Interstate Commerce Commission to fix such 
charges.’’ 


The Department also will take cognizance of Bureau of the Budget 
Bulletin No. 58-3 issued by direction of the President on November 13, 
1957, calling on government agencies to take actions essential for the 
development of an equitable and uniform government-wide policy on 
charge for certain government services and property. 
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0. REGULATION * 
02. Federal Regulation 


02.0 Interpretation of Act 
02.00 Generally 


02.00 Public power to regulate railroads and private right of owner- 
ship coexist, and one does not destroy the other. Right of ownership of 
railway property, like other property rights, finds protection in constitu- 
tional guarantees. 206 U. S. 1, 20. Moreover, a regulation which is so 
unreasonable as to become an infringement upon right of ownership consti- 
tutes violation of due process clause of Fifth Amendment. See 284 U. S. 
80, 97. It follows that Commission could not divest car owners of their 
right to determine per diem rates and rules, in first instance, by requiring 
voting procedures having that effect. No. 81774, Ahnapee & W. Ry. Co. v. 
Akron & B. B. R. Co., .... I. ©. C. ...., 11-12-57, Commission. 


02.00 It is an imperative rule of construction that all parts of a statute 
must be taken into account in ascertaining its meaning; and it cannot be 
said that sec. 203(b) can be ignored when sec. 206(a) is under considera- 
tion. Every section must be interpreted as a part of entire Act, with equal 
authority to restrain other provisions of Act. MC-97710, Sub 3, W. F. & 
M. D. Peters Com. Car. App., .... M.C.C. ...., 11-14-57, Commission. 


02.2 Interstate & Foreign Commerce 
02.22 Intrastate Traffic via Interstate Route 


02.22 Authority is required for shipments between Dallas and re 
destinations moving in part through N. Mex. a "a 4, 0. A. 
Woody Ext.—Theater Supplies, Materials & Equipment, . .¢ 
10-30- 357, Div. 1. 


02.25 International Movement 


02.25 Inasmuch as service proposed cannot be performed unless ap- 
plicant receives appropriate authority from Canada, certificate authorizing 
operations from aforementioned ports of entry should not be issued to 
applicant until Commission is in receipt of sworn statement that it has 
obtained authority from proper Canadian authorities to transport described 
commodities. MC-104340, Sub 128, Leaman Transp. Co., Inc. Ext.— 
on Niagara & St. Lawrence Rivers, .... M. C. C. ...., 10-30-57, Div. 1. 


04. Exempt Operations 


04.0 Agricultural 
04.01 Semi-Processed Plants 


04.01 Shippers may use service of applicant and any other motor car- 
rier for movement of both shelled and unshelled peanuts provided no other 
so-called nonexempt commodities are handled in same vehicle at same time. 
147 Fed. Supp. 814. MC-94265, Sub 38, Bonney Motor Exp., Inc. Ext.— 
Louisville, Ky., .... M. C. C. ...., 11-8-57, Commission. 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. 

Beginning with Volume 300 I. C. C. (March, 1957-May 1957), all motor- 
carrier rate decisions, subsequent to those reported in Volume M. C. C. 69 
(November 1956-February 1957), will be higheted in the I. C. C. volumes, the 
M. C. C. designation no longer being used to number moftor-carrier rate complaints. 
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04.1 Incident to Air Transport 
04.10 Generally 


04.10 Motor transportation of property is “incidental” to transpor- 
tation by air when it is limited to bona-fide collection, delivery or transfer 
service of shipments which have been received from, or will be delivered to, 
an air carrier as part of a continuous movement under through air bill of 
lading covering, in addition to line-haul movement by air, collection, delivery, 
or transfer service performed by motor carrier. Sec. 203(b)(7a) of Act. 
See 61 M. C. C. 587, 595. MC-80819, Sub 62, Southern Pacific Transport Co. 
—Air Freight, .... M. C. C. ...., 11-8-57, Div. 1. 


04.9 Operations Within a Single State 
04.90 Generally 


04.90 In order to qualify under second proviso of sec. 206(a)(1), 
applicant must establish that: (1) it is lawfully engaged in operations solely 
within a single state; (2) there is a board in such state having power to 
grant or approve certificates of public convenience and necessity authorizing 
intrastate operations similar to those required by Commission for interstate 
eperations; and (3) carrier has obtained such a certificate from such board. 
See 51 M. C. C. 551. MC-99649, Bekins Van & Storage Co. (Okla. Corp.)— 
Registration App., .... M. C. C. ...., 11-19-57, Div. 1. 


04.90 Giving full effect to sec. 208 (b) (6) and liberal intent of Con- 
gress exemplified by court decisions, 348 U. S. 836 and 351 U. S. 49, it is 
concluded that a motor common carrier such as applicants by engaging in 
exempted multiple-state operations under sec. 203(b)(6) does not for that 
reason lose its status as a carrier “operating solely within any single State”’ 
under the second proviso of sec. 206(a). This conclusion is dependent upon 
intent and meaning of subsection (6) of sec. 203(b), and therefore relates 
solely to relationship of that subsection to sec. 206(a). Conclusion to con- 
trary in 67 M. C. C. 332 was wrong. It is not to be read as a finding that 
multiple-state operations under other parts of sec. 203(b) may be conducted 
by a second-proviso operator without losing his status as such. Indeed a 
contrary conclusion has been reached as concerns the exemption provided by 
sec. 203(b)(8) in 51 M. C. C. 551. Compare 47 M. C. C. 81. Each such 
exemption will be considered individually as occasion arises. MC-97710, 
Sub 38, W. F. & M. D. Peters Com. Car. App., .... M. C. C. ...., 11-14-57, 
Commission. 


04.92 Interstate Affiliate 


04.92 Applicant must establish that it is not operated, managed, or 
eontrolled in a common interest with multiple-state operations conducted by 
Bekins Van Lines, for which applicant acts as an agent, since otherwise it 
would be deemed to be a part of total operation and beyond exemption. 
—. Bekins Van & Storage Co. (Okla. Corp.)—Registration App., 
be .C.C. ...., 11-19-57, Div. 1. 


05. Types of Carriage 


05.2 Contract Carriers 
05.23 Number of Patrons 


05.23 New definition in sec. 203(a)(15) of Act, amended to become 
effective August 22, 1957, is satisfied by proposed service of applicant herein, 
as such service is to be performed under a continuing contract with one 
person, for furnishing of transportation services designed to meet distinct 
need of this individual customer. Permit issued in line with amended sec. 
209(b) will limit applicant to performance of transportation service solely 
for the supporting shipper, Keystone Box Co. MC-116195, Nalon Co. Cont. 
Car. App., .... M. C. C. ...., 11-16-57, Div. 1. 
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05.5 Rail Carriers 
05.54 Express Companies 


05.54 Air express shipments move in air express service under con- 
tractual arrangements between Railway Exp. Agency and principal airlines. 
31 M. C. C. 332. Insofar as public is concerned, Railway Exp. is carrier of 
air express shipments, and its operations are somewhat comparable to those 
of freight forwarder. MC-803819, Sub 62, Southern Pacific Transport Co.— 
Air Freight, .... M.C.C. ...., 11-8-57, Div. 1. 


06. Corporate Organization 


06.2 Disregard of Corporate Entity 
06.20 Generally 


06.20 Commission is warranted, if necessary, in disregarding corporate 
forms and in viewing substance of situation in order to prevent defeat of 
regulatory purposes of Act. Compare 51 M. C. C. 551. erate Bekins 
rate oo Co. (Okla. Corp.)—Registration App., .... M. C. alae 

1-19-57, Div. 1. 


1. PROCEDURE 
13. Pleading 


13.7 Amendments 
13.78 To Conform to Proof 


13.73 Applicant is bound by published notice and should have re- 
quested amendment of application and republication in form intended prior 
to hearing. Having failed to do so, and in view of fact that amendment 
would have effect of broadening application to a certain degree, concluded 
that proposed amendment should not be allowed. MC-116198, Don’s Truck- 
ing, Inc. Com. Car. App., .... M. C. C. ...., 11-6-57, Div. 1. 

13.73 Request for authority to transport empty shipper-owned tank 
vehicles on return was not included in application as filed, but no specific 
exception is taken to examiner’s recommended grant of such authority, 
evidence supports it, and it will be included in grant of authority made 
herein. Compare 322 U. S. 1. MC-116077, Sub 20, Robertson Tank Lines, 
Inc. Ext.—Stamford, Conn., .... M. C. C. ...., 11-6-57, Div. 1. 


14. Process & Notice 


14.2 Upon Applications 
14.20 Generally 
14.20 Corrected notice of authority sought republished by Commission 
and issuance of certificate herein withheld for a period of 30 days from date 
of such republication, during which any interested proper party may file 
an appropriate protest. MOC-114602, Sub 1, Silver Fox Lines Ext.— 
Yanceyville, N. Car., 11-14-57, Div. 1. 


16. Proof 


16.2 Burden of Proof 
16.23 I & S Proceedings 


16.23 Burden of proof is upon proponents of proposed reduced rates 
to show that they are just and reasonable. I & S M-9601, Counters, Desks, 
Tables, Grand Rapids, Mich. to Ind.-Ohio, .... I. C. C. ...., 10-31-57, Div. 3. 


16.3 Official Notice 
16.33 Public Records 


16.33 Official notice of underlying rail rate factors taken. I & S 6704, 
Boots or Shoes—Wis. to Mass., N. Y. & Penna., .... I. C. C. ...., 11-8-57, 
Div. 2. 
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16.4 Witnesses 
16.46 Cross-Examination 


16.46 Affidavits submitted by individuals on behalf of other protestants 
who were not made available for cross-examination were stricken from 
record at hearing; and, pursuant to an understanding of applicants and pro- 
testants and a ruling of examiner, those portions of their affidavits, insofar 
as they contain arguments and conclusions of fact and law, have been con- 
sidered as briefs of parties. MC-F-6404, Pic Freight Co.—Pur. (Por.)— 
Steffke Freight Co., .... M. C. C. ...., 11-25-57, Div. 4. 


16.5 Testimony 
16.52 Verified Statements 


16.52 Inadvertently protestant’s request that maker of verified state- 
ment be made available for cross-examination on the contents, pursuant to 
sec. 1.53 of General Practice Rules, was overlooked and was not acted upon 
by Commission nor discussed in joint board’s report. No consideration will 
be given to that statement. MC-66562, Sub 1314, Railway Exp. Agency, Inc. 
Ext.—Fla., .... M. C. C. ...., 11-14-57, Div. 1. 


16.6 Documents 
16.66 Voluminous Evidence Rule 


16.66 Sampling of financial and operating data of 23 carriers, more 
than 10 percent of the 200 Class I carriers operating in area, regarded as 
adequate in this proceeding. In 54 M. C. C. 377, data furnished by some 
i3 carriers were considered as representative of operating and financial 
experience of 432 respondents. MC-C-1881, Sub 2, Middle Atlantic Con- 
ference v. A. A. A. Trucking Corp., .... I. C. C. ...., 11-19-57, Div. 3. 


16.7 Admissibility 
16.70 Generally 


16.70 Rules of evidence which afford protection to right of parties to 
inquire fully into matters of fact urged against them may not be waived, 
especially where, as here, there are adverse claimants. 205 1. C. C. 581, 586. 
No. 31720, Conrad Faford, Inc. v. Canadian National Rys., .... I. C. C. 
11-8-57, Div. 3. 


16.8 Degree or Weight of Proof 
16.81 Damages 


16.81 Certain complainants presented no evidence by a witness com- 
petent to testify concerning making of shipments ascribed to them and 
paying and bearing of charges thereon. As to these complainants, request 
for reparation denied. No. 31843, Dewey Bros. Co. v. Ann Arbor R. Co., 

.. LC. C. ...., 11-8-57, Div. 3 (embraced in No. 31720). 


17. Hearing 


17.0 Requisites 
17.05 Argument 


17.05 Since basic facts, positions of parties, and conclusions which 
parties requesting oral argument believe evidence of record warrants have 
been adequately stated in briefs, oral argument would serve no useful pur- 
pose. MC-C-1881, Middle Atlantic Conference v. A. A. A. Trucking Corp., 
ods Ba Sect le wwe. bg! BEES, ee Os 


17.4 Reception of Evidence 
17.41 Offer 


17.41 A witness who presented written authority from claimant offered 
to testify as to certain matters, but this witness did not presume to have 
actual knowledge of facts, and his testimony must be regarded as hearsay. 
No. iy eee Faford, Inc. v. Canadian National Rys., ....1.C.C.....,; 
11-8-57, Div. 3 
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17.44 Offer of Proof 


17.44 In exceptions, complainant seeks to introduce additional evi- 
dence to show that articles transported are embraced within commodity 
description on which a compared rate applies. Defendant objects. Offer 
comes too late, and such evidence will not be considered. MOC-O-1941, 
ae Video Corp. v. Michigan Exp., Inc., .... I. C. C. ...., 11-15-57, 

v. 3 


17.45 Exceptions to Ruling 


17.45 Testimony offered by representatives of breweries in support of 
applicant was given by qualified witnesses and was, in each instance, best 
that could reasonably be produced, while preserving substantial rights of 
parties. MC-116383, Stein Gagle Com. Car. App., 11-6-57, Div. 1. 


18. Decisions 


18.3 Exceptions 
18.35 Defective 


18.35 Issues here are fairly clear and in circumstances motion to 
dismiss applicant’s exceptions for failure to comply with sec. 1.96 of General 
Practice Rules, which requires that exceptions must be specific and stated 
and numbered separately, is denied. However, failure to comply with 
Practice Rules is not condoned. MC-116319, Midland-Pacific Transport, Inc. 
Com. Car. App., 10-30-57, Div. 1. 


To Same Effect: 


MC-30319, Sub 62, Southern Pacific Transport Co.—Air Freight, . 
G GC. ...5 206-67, Wer. 1. 


2. FRANCHISES 
20. Generally 


20.1 When Interstate Franchise Required 
20.12 Exempt Operations 


20.12 No authority is required to transport mail, and that portion of 
application denied. MC-1504, Sub 140, Atlantic Greyhound Corp. Ext.— 
Relocated Highway, (N. Car.), 11-25-57, Div. 1. 


20.2 Administrative Policies 
20.20 Generally 


20.20 In grants of common-carrier authority to affiliates or subsidiaries 
of rail carriers, whether such operating rights are acquired under sec. 5 
of the Act or under the certificate provisions of part II it has been the 
general policy of Commission to confine the motor service of the rail sub- 
sidiary so that the public would gain the benefits of coordinated motor-rail 
service, while still preserving the inherent advantages of motor-carrier 
service and of healthy competition between rail and motor carriers. A 
discussion of this policy is set forth in some detail in Rock Island M. Transit 
Co..—Purchase—White Line M. Frt., 40 M. C. C. 457, and need not be 
reiterated. MC-30319, Sub 62, Southern Pacific Transport Co.—Air Freight, 
saan Mle See Sec. 200 cy ey, ee Be 


20.22 Limited Term Certificates & Permits 


20.22 Grant to transport explosives limited in point of time to a 
period expiring five years from effective date thereof. 64 M. C. C. 299. 
MC-66562, Sub 1378, Railway Exp. Agency, Inc. Ext.—Apalachicola, Fia., 
11-6-57, Div. 1. 








wr OM Aoeragm 











JANUARY, 1958 





20.5 Modification of Grandfather Authority 

20.54 Commodities Authorized 

20.54 Certificate modified specifically to include transportation of 
ladies’ undergarments, and textiles, materials and supplies used in manu- 
facture thereof, between certain points. Part of certificate under considera- 
tion authorizes silk and rayon undergarments and silk textile goods. Silk 
and rayon are no longer used in manufacture of commodities concerned, 
but fabrics made from blends of natural and synthetic materials are now 
used. No interruptions in service are shown. MC-92976, Nova’s Exp., Inc. 
—Modification of Certificate, .... M. C. C. ...., 11-13-57, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 It cannot be determined from record whether laminated panels 
which shipper produces can properly be included within commodity descrip- 
tion ‘“‘lumber,’’ and specific authority will be granted with understanding 
that any duplication of authority granted herein will be construed as con- 
ferring a single operating right. MC-116515, K. G. & Madeline W. Abert 
Cont. Car. App., .... M. C. C. ...., 10-31-57, Div. 1. 


21.04 Foreign Commerce 


21.04 Since shipments move only in foreign commerce, grant will be 
Se limited. MC-116341, Roland Boulanger, Inc. Cont. Car. App., 
. M.C. C. ...., 10-30-57, Div. 1. 


21.1 Type of Operation 
21.13 Contract Carrier 


21.13 Since proposed service will be performed solely for supporting 
shipper, it will involve assignment of motor vehicles for a continuing period 
of time to exclusive use of that shipper. This service constitutes operation 
as a contract carrier by motor vehicle as defined in sec. 203(a)(15) of Act, 
as amended, effective August 22, 1957. MC-116190, Sub 1, Fred Gibbs & 
Newell Knight Cont. Car. App., 11-15-57, Div. 1. 


21.2 Dual Operations 
21.21 Public & Private 


21.21 Appropriate restrictions designed to preclude mixture of private 
and for-hire carrier service in same vehicle will be imposed in grant of 
authority herein. MC-346, Sub 1, Marvin Cudney Ext.—Lumber, 

M. C. C. ...., 10-80-57, Div. 1. 


21.21 Because applicant will use its vehicles in private as well as 
for-hire carriage, grant conditioned upon its maintaining completely sepa- 
rate accounting systems for its private and for-hire operations and against 
its transporting property both as a private carrier and as a carrier for-hire 
at same time in same vehicle. MC-116198, Don’s Trucking, Inc. Com. Car. 
My 0 00 Mo Ws Gi ae 5 cy, RUMOR, BON: Be 


21.22 Common & Contract 


21.22 There is nothing tending to show that applicant could practice 
discrimination by reason of its dual operations. Under its permit, applicant 
transports dissimilar commodities for other shippers. Accordingly, approval 
of dual operations is warranted. MC-116198, Don’s Trucking, Inc. Com. 
Cet. AG, ...- M..C. ©... oo Zi-B-Ot, tev. I, 

21.22 Entirely different and unrelated commodities are transported 
by controlled carriers and they serve different points and areas; hence hold- 
ing by one of a certificate and other of a permit while they are under common 
control would be consistent with public interest and National Transportation 
Policy. MC-F-6652, A. R. Hillman—Control—Northern Motor Carriers, Inc., 
11-22-57, Div. 4. 





I. C. C. PRACTITIONERS’ JOURNAL 





21.22 Commodities authorized to be transported in findings herein are 
different in character from those described in applicant’s contract-carrier 
authority and will be transported on behalf of different shippers; and dual 
operations will be approved. MC-114569, Sub 12, Shaffer Trucking, Inc. Ext. 
—Canned Goods, 10-30-57, Div. 1. 


21.22 Operations differ as to commodities, points of service, and type 
of service. It is improbable that same shippers would be served in common 
and contract carrier operations of the two commonly controlled carriers. 
Possibility of discriminatory practices resulting from holding of described 
permits and certificate by applicant authorizing proposed operations, there- 
fore, is remote; and a finding that holding of such authorities by respective 
carriers will be consistent with public interest and National Transportation 
Policy is wholly warranted. MC-207938, Sub 26, Wagner Trucking Co., Inc. 
Ext.—Common Brick, 11-19-57, Div. 1. 


21.4 Joinder of Authority 
21.40 Generally 


21.40 Restriction prohibiting service at a certain junction in a preced- 
ing extension proceeding, Sub 7, need not be removed to effect joinder of 
proposed alternate route and existing routes at that point. It will be suffi- 
cient merely to authorize service at considered junction point for purpose 
of joinder in this proceeding. MC-1002, Sub 11, Asbury Park—New York 
Transit Corp. Ext.—Secaucus, N. J., 11-15-57, Div. 1. 


21.40 In view of fact that Lathrop Wells is an authorized terminus of 
an existing operating authority, specific authorization for joinder of operating 
authorities at Lathrop Wells recommended by board is unnecessary. MC- 
52709, Sub 68, Ringsby Truck Lines, Inc. Ext.—Nev., 10-30-57, Div. 1. 


21.41 Radial Cross-Hauls 


21.41 Right of joinder is undisputed only in situations where a point 
is common to both radial and nonradial grants. Proposed operation repre- 
sents an unlawful cross-haul. See 43 M. C. C. 497; also 86 F. Supp. 587, 
affirmed in 184 F. (2d) 149. I & S M-9568, Paper—Whippany, N. J. to 
Pw, 020s Be GG. csc cg Bae, Ee. 8 


21.5 Points Authorized 
21.50 Generally 


21.50 There does not appear to be any reason for limiting origin to 
steamship piers or destination to a plant site. In circumstances, authority 
granted will be limited to foreign commerce only but not to piers or plant 


site. MC-116419, Albert Capone Trucking, Inc. Cont. Car. App., 10-31-57, 
Div. 1. 


21.51 “To or From” Restrictions 


21.51 For convenience of administration, a geographical limitation of 
authority where possible should be expressed with reference to specific high- 
ways, roads, or boundary lines, rather than by a radius measurement from 
a distant point. MC-116515, K. G. & Madeline W. Abert Cont. Car. App., 
o's.0'e Mle Mle Ele 06 6 cp ROEM Ce ees oe 


21.51 Words “on the one hand” and ‘on the other” are words of 
extremity in both common and legal parlance. They are used for sole pur- 
pose of identifying operations authorized as radial operations between base 
point and other points in described area. 17 M. C. C. 723; 32 M. C. C. 199; 
and 43 M. C. C. 277. I & S M-9568, Paper—wWhippany, N. J. to Penna., 
ere ae See ae ae 


21.55 Indefinite Locations 


21.55 Shipper must seek new points of supply as mill production shifts 
to other areas. No good reason appears for limiting authority granted to 
specific points named by shipper, for such a limitation would only result 
in filing of successive applications for authority to serve shipper’s new supply 
points. cour tee oe Boulanger, Inc. Cont. Car. App., .... M. C. C 
eee, 10-30-57, Div. 1. 


. 
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21.56 Commercial Zones—Generally 


21.56 These application proceedings are not appropriate vehicles for 
a redefinition of extent of commercial zone of St. Petersburg. . 


_ 21, Terminal Transport Co., Inc. Ext.—Pinellas County, Fla., 11-25-57, 
ws 2. 


21.59 Commercial Zones—Specific 


21.59 Authority to serve Minneapolis under decision in MC-37, 54 
M. C. C. 21, also will include St. Paul. MC-94265, Sub 38, Bonney Motor 
Exp., Inc. Ext.—Louisville, Ky., .... M. C. C. , 11-8-57, Commission. 


21.59 Bettendorf is within Davenport, Rock Island and Moline com- 
mercial zone as defined by Commission in 41 M. C. C. 557, which embraces 
specific points named under (1)(b) of Rock Island, Moline ‘and East Moline. 
MC-F-6440, K & A Truck Lines, Inc.—Pur.—G. C. Hinrichs, .... M. C. C 

, 11-25-57, Div. 4. 


21.59 Authority to serve Philadelphia carries with it authority to 
serve all points in Philadelphia commercial zone as defined by Commission, 
including Camden, N. J. MOC-111981, Sub 2, Robideau’s Exp., Inc. Ext.— 
Distribution Service, .... M. C. C. , 11-19-57, Div. 1. 


21.7 Service Authorized 
21.71 Class of Patrons 


21.71 Certificate of public convenience and necessity authorizing 
operation as a common carrier by motor vehicle of ‘‘such merchandise as is 
dealt in by wholesale, retail, and chain grocery and food business houses’’ 
interpreted as including authority to transport fertilizer, in containers, but 
not bulk fertilizer. Compare 62 M. C. C. 106. MC-79538, D. J. Peterson— 
Interpretation of Certificate, .... M. C. C. , 11-22-57, Div. 1. 


21.72 Kind of Shipment 


21.72 Authority to transport refused and rejected shipments is not 
required. See 52 M. C. C. 253, 259. It appears that authority will be 
required here to transport returned shipments if applicant is to provide 
complete service which shipper needs. MC-110530, Sub 6, Hume’s Transport, 
Ltd, Ext.—Frozen Pies, 11-14-57, Div. 1. 


21.72 Applicant does not need authority to transport rejected ship- 
ments on return, provided such transportation is covered by an appropriate 
tariff provision. MC-104340, Sub 128, Leaman Transp. Co., Inc. Ext.— 
Ports on Niagara & St. Lawrence Rivers, becca Ee, We Ge ance, et, 
ev. a. 


21.77 Auxiliary & Supplemental Rail Service 


21.77 Those certificates of petitioner that contain restrictions limiting 
service to that which is auxiliary and supplemental of rail service of Texas 
& N. O., a rail carrier, and containing a so-called key point restriction, but 
which have no requirement that shipments transported have a prior or sub- 
sequent movement by rail, are intended to authorize all motor movements 
in transportation of any available traffic, at rail rates and on rail bills of 
lading, which could otherwise move over lines of railroad. See 41 M. C. C. 
721. Under such authority, petitioner may transport shipments having a 
prior or subsequent movement by air at rail rates and on rail bills of lading. 
Fact that such air shipments have not been transported is immaterial, inas- 
much as railroad holds itself out, and is, in fact, under a duty to transport 
shipments having a prior or subsequent air movement when proffered. 


Prior or subsequent rail restrictions in certain other authorities of 
petitioner preclude it from participating in this air traffic. MC-30319, 
Sub 62, Southern Pacific Transport Co.—Air Freight, .... M. C. C. ...., 
11-8-57, Div. 1. 
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21.78 Substituted Service 


21.78 Limitation in respondent motor carrier’s certificates to service 
which is auxiliary to, or supplemental of, the train service of Texas & P. 
Ry. Co. precludes performance of transportation service by this motor car- 
rier respondent under contracts with freight forwarder respondents executed 
pursuant to sec. 409 of Act. Contracts not in consonance with sec. 409 
ordered stricken from Commission files. 


Certificate limitation to service, which is auxiliary to, or supplemental 
of, train service is as much a part of scope of authority as commodities to 
be handled or points to be served. It connotes a service in transportation 
of a railway’s traffic at that railway’s rates and on that railway’s bills of 
lading. It allows an all-motor movement, but denies right to perform any 
service under all-motor local or all-motor joint rates with connecting car- 
riers. Respondent motor carrier’s status as a common carrier by motor 
vehicle is not dependent upon direct dealings with shipping public. Purpose 
of and basis for its authority is to enable public to receive an improved 
rail service through use of trucks instead of trains as a means of fulfillfng 
railway’s undertaking to transport. 41 M. C. C. 721; 47 M. C. C. 753; 
340 U. S. 450; 340 U. S. 419. MC-C-2065, Sec. 409 Contracts Between Texas 
& Pacific Motor Transport Co. & Freight Forwarders, .... M.C. C. ...., 
11-4-57, Div. 3. 


21.9 Authorized Transportation of Persons 
21.92 Charter Operations 


21.92 Rules and regulations of Commission prescribed in 29 M. C. C. 
25, as amended in 48 M. C. C. 521, provide that a common carrier operating 
under sec. 208(c) of Act may transport to any point in U. S. chartered 
parties which (1) originate at any point or points, authorized to be served 
by such carrier, or (2) originate at any point or points within territory 
served by its regular route or routes (Rule III). Thus, it was recognized 
that no rigid standard could be established by which to determine precisely 
territory from which a carrier possessing incidental charter rights could 
originate chartered parties. In 52 M. C. C. 670, it is stated that exact 
extent of territory served by carrier’s regular route or routes has never been 
defined generally and depends on terrain, population density, proximity of 
other highways and operations of competing carriers. 


Here evidence clearly establishes that despite characteristics of region 
that make Ogden and Provo (Utah) part of a unique valley development, 
they are each separate and distinct municipalities. In circumstances, con- 
cluded that Ogden and Provo are not within permissive origin territory which 
may be served by Lewis in performance of charter-party service under 
sec. 208(c) as an incident to his regular-route, passenger operations to 
and from Salt Lake City. MC-77066, Orson Lewis—Interpretation of Charter 
Authority, .... M. C. C. ...., 11-14-57, Div. 1. 


22. Commodity Authority 


22.0 Generally 
22.00 Intended Use 


22.00 Authority granted to transport ammonium nitrate, in bags, when 
intended for use as an explosives component. MOC-1872, Sub 40, Ashworth 
Transfer, Inc. Ext.—Bacchus, Utah, .... M. C. C. ...., 11-13-57, Div. 1. 


22.00 Under “intended use test’? vendor may transport baling wire, 
although it is not listed under ‘‘Agricultural Machinery, implements and 
parts,’”’ in appendix XII to report in Descriptions case, 61 M. C. C. 209, 
provided it is affirmatively established that such commodity at time of 
movement is intended for use in baling hay, straw and similar farm products. 
See 66 M. C. C. 607. There is no evidence that baling wire transported 
was to be used for purposes other than normal baling operations. MC-F- 
6440, K & A Truck Lines, Inc.—Pur.—G. C. Hinrichs, .... M. C. C. ...., 
11-25-57, Div. 4. 
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22.00 In absence of more compelling circumstances, identification of 
commodities to be transported by their intended use not justified. MC- 
106965, Sub 101, M. I. O’Boyle & Son, Inc. Ext.—Jersey City & Hillside, 
Wis Dig: eek, as ee Be. 0 0 0 06, a ee & 


22.05 ‘General Commodities” 


22.05 As authority to transport general commodities, without excep- 
tions, includes right to transport explosives, there is no need to name ex- 
plosives specifically in authority granted here. MC-66562, Sub 1379, Railway 
Exp. Agency, Inc. Ext.—Landisville, N. J., 11-18-57, Div. 1. 


22.06 Descriptions 


22.06 With respect to commodity description proposed in application, 
requirement of tank vehicles ‘‘equipped for mechanically unloading” is un- 
necessarily restrictive and shall not be included in commodity description 
here. MC-80428, Sub 23, H. L. & Frank McBride Ext.—Erie County, Penna., 
10-29-57, Div. 1. 


22.5 Semi-Processed Material 
22.52 Refined Petroleum & Oils 


22.52 Authority to transport “liquefied petroleum gases’’ includes 
anhydrous ammonia, when, as here, commodity is derived from natural gas. 
69 M. C. C. 65. 


There is no assertion of incorrectness of information contained in 
present record to effect that anhydrous ammonia involved is produced from 
natural gas, which is considered to be a petroleum product for purpose here 
involved. See 71 M. C. C. 257. MC-111159, Sub 33, Miller Petroleum Trans- 
porters, Ltd. Ext.—Anhydrous Ammonia & Fertilizer, .... M. C. C. ...., 
10-30-57, Div. 1. 


22.54 Industrial Chemicals & Acids 


22.54 Emulsified petroleum sizing is an ingredient, not an end product 
intended for packaging, and since it is used in manufacture of another 
product, it is a liquid chemical under Maxwell case, 63 M. C. C. 677, for 
operating authority purposes. MC-110420, Sub 148, Quality Carriers, Inc. 
Ext.—Emulsified Petroleum Sizing, .... M. C. C. ...., 10-30-57, Div. 1. 


22.54 While some processes employed in production of molasses may 
be similar to processes which are used in chemical industry and in manu- 
facture of products which are admittedly chemicals, this alone is not suffi- 
cient to classify molasses as a chemical. Certificate authorizing transporta- 
tion of chemicals cannot reasonably be construed as authorizing transpor- 
tation of molasses. 69 M. C. C. 303. MC-C-2007, Reader Bros., Inc. v. 
W. O. Mattox, dba Mattox Chemical Transport, .... M. C. C. ...., 11-14-57, 
Div. 1. 


22.55 Lumber 


22.55 Exception from grant of “veneer” and “built-up wood” is not 
to be construed as indicating any conclusion that such commodities are 
necessarily “lumber.’”” MC-107409, Sub 10, Ratliff & Ratliff, Inc. Ext.—Flia., 
oses Be Ge Co ces cg SOS, Bee 2 


22.6 Industrial Manufactures 
22.64 Construction Material 


22.64 To extent lumber is included in building materials list, grant of 
authority herein shall not be construed as conferring more than one operat- 
ing right. MC-346, Sub 1, Marvin Cudney Ext.—Lumber, .... M. C. C. 
..++, 10-30-57, Div. 1. 
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22.65 Paper & Paper Products 


22.65 Paper containers being a finished product cannot be considered 
as sufficiently comprehensive to include materials from which containers are 
made. In circumstances, instant application for outbound authority to 
transport paper containers does not provide proper basis for grant of 
authority to applicant to transport corrugated paper and corrugated paper 
sheets. MC-116195, Nalon Co. Cont. Car. App., .... M.C.C. ...., 11-15-57, 
Div. 1. 


22.8 Necessaries 
22.80 Generally 


22.80 Soap products which applicant has been transporting are not 
‘“‘package groceries” and their transportation is not authorized by applicant’s 
present permit. 61 M. C. C. 311. Dan’s Motor Lines, Inc. Ext.—Soap 
Products, 11-19-57, Div. 1. 


22.82 Canned or Preserved Foods 


22.82 Under authority to transport ‘‘canned goods,’’ applicant may not 
transport vinegar in glass containers or in wooden bbls. Term “canned 
goods” is used to describe ‘foods which have been processed and enclosed 
in hermetically sealed containers for purpose of preservation’ rather than 
receptacle. 61 M.C.C. 311. MC-114569, Sub 12, Shaffer Trucking, Inc. Ext. 
—Canned Goods, 10-30-57, Div. 1. 


22.84 Beverages 


22.84 Authority is sought to transport beer; however, ‘‘malt bever- 
ages” is a more appropriate description. 24 M. C. C. 336. MC-115944, 
Sub 1, W. B. Cosper Com. Car. App., 11-19-57, Div. 1. 


23. Qualification of Applicant & Providence of Operation 


23.0 Generally 
23.05 Previous Experience 


23.05 Applicant and its predecessor have conducted interstate opera- 
tions for a number of years; and family of predecessor, which controls 
applicant, has demonstrated its ability adequately and efficiently to serve 
public, both financially and otherwise. MC-111981, Sub 2, Robideau’s Exp., 
Inc, Ext.—Distribution Service, .... M. C. C. ...., 11-19-57, Div. 1. 


23.1 Financial Condition 
23.10 Proof, Requisite 


23.10 Although there is some question as to propriety of applicant’s 
capitalization of goodwill in its balance sheet, statement has been examined 
end no bar is seen to a denial of instant application for financial reasons. 
Its current assets exceed its total current liabilities, and proposed operation 
will assure it of some additional revenue without increasing cost of operation 
it is presently conducting for supporting shippers herein. MC-108906, 
Sub 4, Trinity Trucking Corp. Ext.—Conn., 11-6-57, Div. 1. 


23.13 Working Capital 


23.13 - Although applicant’s current liabilities considerably exceed his 
current assets, he has been in operation for a great number of years, is 
operating at a profit, and there is no indication that he is unable to meet 
his obligations. His return to business after prolonged absence due to an 
eye injury will bolster the solicitation program, which has lagged and con- 
tributed to his present financial condition. Applicant found fit and able, 
financially and otherwise, properly to conduct the operation. MC-106307, 
Sub 8, F. A. Willers Ext.—Utah, .... M. C. C. ...., 10-30-57, Div. 1. 
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23.2 Providence of Operation 
23.20 Generally 


23.20 Evidence adduced by shippers supports view that increased 
sailings and improved frequencies in both directions, resulting from opera- 
tion by applicant, would have effect of generating an increased volume of 
intercoastal cargo beneficial to trade as a whole; that diversion of traffic 
by applicant from existing carriers will be inconsequential; and that showing 
of operating losses by certain intercoastal carriers does not indicate that 
applicant’s proposed service will be unprofitable. W-376, Sub 13, Pan- 
Atlantic Steamship Corp. Ext.—Intercoastal, .... I. C. C. ...., 11-8-57, 
Commission. 


23.20 Record indicates that there is insufficient present or potential 
future traffic to permit profitable operation of four daily schedules which 
would result between two points if application were granted. In light of 
these circumstances and of present unfavorable earnings situation of both 
applicant and protestant, proposed service should not be authorized. MC- 
108378, Sub 5, Sun Valley Bus Lines, Inc. Ext.—Carson City & Reno, Nev., 
ov ao ee We Ge 04409 Bet, ete oe 


23.3 Facilities & Equipment 
23.30 Generally 


23.30 Applicant obviously does not need all of facilities possessed by 
a large carrier where its service is to be limited to needs of a single shipper. 
MC-116085, Friskney & Harding Trucking, Inc. Cont. Car. App., .... M. C. C. 
ccces ROMBEOT, Bee. 4. 


23.5 Relation to Patron 
23.50 Generally 


23.50 In view of fact that applicant seeks contract carrier authority 
and that applicant serves no other shipper, concern about possible discrimi- 
natory consequences of close relationship between shipper and applicant is 
without merit. MC-116359, Egyptian Timber Transports, Inc. Cont. Car. 
hee, 2.6. EC. «2s. TESS, Gee. i. 


23.6 Unauthorized Operations 
23.62 Good Faith 


23.62 Applicants’ recent unauthorized operations performed in good 
faith suggest no lack of fitness. MC-116419, Albert Capone Trucking, Inc. 
Cont. Car. App., 10-31-57, Div. 1. 


23.63 Reformation 


23.63 Despite character of applicant’s past unauthorized operations, 
which it has refrained from conducting since filing of this application, Com- 
mission is reluctant to deny authority for rendition of service which has 
been shown to be needed by public. MO-116299, Bridgeport United 
Delivery Co. Com. Car. App., .... M. C. C. ...., 11-14-57, Div. 1. 


23.63 Fact that applicant has discontinued certain operations and 
applied for authority covering those and other operations as to interstate 
character, of which he was in doubt, negates any conclusion that past un- 
authorized operations were knowingly or wilfully performed in disregard 
of statute. Accordingly, described operations are not necessarily a bar to 
grant of authority sought, provided they are otherwise required by public 
convenience and necessity. MC-114737, Sub 4, O. A. Woody, Ext.—Theater 
Supplies, Materials & Equipment, .... M. C. C. ...., 10-30-57, Div. 1. 
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23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 Record establishes sincerity of applicant’s resolve in future to 
live within letter and spirit of law. Under circumstances, concluded that 
applicant’s past violations should not be construed as rendering him unfit 
to provide service which is shown to be needed. Applicant admonished to 
conduct his future operations in accordance with Act and Commission’s 
Tules and regulations thereunder. MC-116180, P. R. McLaughlin Com. Car. 
Age. .... M. C. C. ...., 11-28-67, Div. 1. 


23.8 Utilization of Authority 
23.80 Generally 


23.80 Applicant has not stated an intention of discontinuing service 
over its other route; it is admonished that such service must be kept ade- 
quate to needs of such route. MOC-13300, Sub 59, Carolina Coach Co. Ext. 
—N. Car., 11-14-57, Div. 1. 


23.9 Brokers 
23.94 ‘Tauck’’ Conditions 


23.94 In 54 M. C. C. 291, requirements were imposed, among others, 
that contracts for charter transportation arranged by broker shall provide 
for payment of carrier’s full published charter fares and that broker shall 
not receive any commission from carrier. Applicant is admonished to comply 
with such requirements. MC-12635, Sub 1, D. T. O’Neal Broker App., .... 
Mw. C. C. ...., Li-4-67, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 In proceedings of this nature it is incumbent upon applicant 
to establish by convincing shipper evidence that there is public need for 
proposed service, and that existing carriers are unwilling or unable to provide 
such service. MO-106450, Sub 8, Atlas Moving & Storage Co. Ext.—New 
Furniture, 11-12-57, Div. 1. 


24.01 Until protestant’s services are shown to be inadequate in some 
substantial respect, it may not be concluded that there is real need for 
additional service proposed. MC-95008, Sub 5, David Fisher Ext.—Mason- 
town, Penna., 11-19-57, Div. 1. 


24.01 Recently some opposing carriers solicited shipper’s business and 
offered to establish rates at which considered traffic could economically 
be shipped in order that it could maintain a competitive position. However, 
these carriers took no affirmative action, and their solicitation must there- 
fore be considered as a token action and their rates in effect an embargo 
upon shipper’s traffic. MC-55928, Sub 5, V. O. Gallop Ext.—Fertilizer, .... 
B.C. ©. ...«, LiedS-6T, Dev. i. 


24.01 Burden is upon applicant to establish that its proposed opera- 
tions will serve a useful purpose, responsive to the public need; that this 
purpose cannot be served by existing carriers; and that a grant of authority 
herein will not endanger or impair operations of existing carriers contrary 
to public interest. MC-114824, Sub 1, McNaughton Automotive Ltd. Ext. 
N. Y. & Mich., 11-15-57, Div. 1. 


To same Effect: 


MC-107227, Sub 38, Insured Transporters, Inc. Ext.—Va., 11-22-57, 
Div. 1. 
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24.01 Additional service should be authorized only where there is a 
clear showing that existing carriers are unable or unwilling to provide 
required service, and that supporting witnesses after having made a reason- 
able effort to do so, have been unable to obtain satisfactory service. MC- 
110046, Sub 2, Motor Transp. Co., Inc. Com. Car. App., 11-19-57, Div. 1. 


24.01 There is no real or actual difference whether matter is regarded 
as an application for additional authority or as a petition to modify an 
existing restriction in a manner to enlarge authority. Under either approach 
petitioner still has burden of proving that present and future public con- 
venience and necessity actually require specific service proposed, which is 
not authorized by its present operating authority, as well as all other 
requirements of sec. 207 of Act. Basic nature of proceeding remains same. 


Opposing carriers do not have a duty to show by “substantial evidence’”’ 
that their competitive position would be materially endangered, as adoption 
of such a requirement would, in circumstances herein present, improperly 
transfer burden of proof to those carriers, 69 M. C. C. 335, wherein petitioner 
sought to improve service to retain traffic it had theretofore enjoyed dis- 
tinguished. MC-30319, Sub 62, Southern Pacific Transport Co.—Air Freight, 
«0 9:el Wes «is sey keeeee, Dee A. 


24.01 Burden of proof is upon applicant to prove by clear and con- 
vincing evidence that real need exists for proposed operation which cannot 
or will not be provided by existing carriers. MC-116544, Wilson Bros. Truck 
Line, Inc. Com. Car. App., 10-29-57, Div. 1. 


24.03 Contract Carriage 


24.03 Applicant’s operations are dedicated to exclusive use of support- 
ing shipper. His trailers have been specially designed to handle type of 
freight involved. He offers shipper a service which fits closely into its 
operations. Proposed operation, to extent authorized herein, will be of 
specialized nature and will enable applicant to perform more complete and 
efficient service for supporting shipper. Issuance of interim permit author- 
ized. MC-112835, Sub 4, M. H. Applebaum Ext.—TIll. & Ind., 11-15-57, 
Div. 1. 


24.03 Inasmuch as contract carrier authority is sought herein, appli- 
cant does not have burden of proving that present and future public con- 
venience and necessity require proposed operation. MC-116233, C & T 
Haulage, Inc. Cont. Car. App., 11-6-57, Div. 1. 


24.03 Before new service may be authorized, it must be shown that 
there is need for such service which cannot be met adequately by existing 
transportation facilities. MC-109451, Sub 66, Ecoff Trucking, Inc. Ext.— 
Soda Ash, 11-18-57, Div. 1. 


24.03 Applicant’s services would be integrated with shipper’s plant 
operations, thus enabling him to render specialized service for which shipper 
has shown need and which would be difficult, if not beyond, ability of 
existing carriers to duplicate. Permit granted. MC-116510, W. B. Keenan 
Cont. Car. App., .... M.C. C. ...., 11-12-67, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Denying application would leave shipper no remedy other than 
to perform its own transportation. Compare 71 M. C. C. 364. Granted. 
MC-110525, Sub 331, Chemical Tank Lines, Inc. Ext.—Leominster, Mass., 
ove sts GG. cccsy BOGS, Bee. i. 


24.09 Applicant’s proposed service would be substituted for private 
carriage in large measure. MOC-115944, Sub 1, W. B. Cosper Com. Car. 
App., 11-19-57, Div. 1. 
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24.1 Patron Need 
24.10 Requisite Proof 


24.10 In order to support findings of public convenience and necessity 
to all points proposed in application, there should be evidence sufficient to 
establish with reasonable certainty that traffic would move to such points. 
Applicant has met this test only as to certain points and areas; and there- 
fore findings will follow actual proof of public need. MC-116383, Stein 
Gagle Com. Car. App., 11-6-57, Div. 1. 


24.10 Lack of more specific evidence of any significant volume of 
traffic moving to points in each of remaining states, except Ohio, warrants 
conclusion that applicant has failed to sustain its burden of proving need 
for proposed service to points therein. MC-113495, Sub 3, Gregory Heavy 
Haulers, Inc. Ext.—Pipe & Fittings, .... M. C. C. ...., 11-19-57, Div. 1. 


24.11 Preference or Desire 


24.11 Mere desire or preference of a shipper for facilities of one 
carrier to meet certain of its transportation requirements, in absence of 
compelling reasons not present herein, is not a sufficient basis upon which 
to make finding of need for additional service. MC-112497, Sub 89, Hearin 
Tank Lines, Inc. Ext.—Beta Pinene, 10-31-57, Div. 1. 


24.11 Mere desire for a particular carrier’s service does not establish 
need therefor. MC-107227, Sub 38, Insured Transporters, Inc. Ext.—Va., 
11-22-57, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Inasmuch as shippers have not even attempted to avail them- 
selves of services offered by protestants, it may not be concluded that protes- 
tants are unable or unwilling to transport property efficiently and economi- 
cally within scope of their authority, or that these carriers would not be 
satisfactory to shippers. MC-109451, Sub 66, Ecoff Trucking, Inc. Ext. 
Soda Ash, 11-18-57, Div. 1. 


24.13 Before a shipper can condemn existing services as inadequate, it 
must make sincere attempt to use their services. No such effort is shown 
here. MOC-116544, Wilson Bros. Truck Line, Inc. Com. Car. App., 10-29-57, 
Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 Applicant has considerable equipment moving to origin areas 
herein, so that terminals in origin area are not necessary to maintain opera- 
tions proposed, particularly as amount of traffic involved is not great. MC- 
94265, Sub 57, Bonney Motor Exp., Inc. Ext.—Packinghouse Products, . 

M. C. C. ...., 11-14-57, Div. 1. 


24.15 Enlarged Patron Market 


24.15 It seems clear that service proposed is essential to development 
of shippers’ markets. Granted. MC-64828, Sub 9, J. J. Gartlin Ext.—Inter- 
mediate Points in N. Y., 11-21-57, Div. 1. 


24.15 In view of rapid growth of utility trailer industry in past few 
years and future expansion anticipated, and taking into consideration 
vastness of territory involved, granting of competitive service as here pro- 
posed is justified and in public interest. MC-30837, Sub 219, Kenosha Auto 
Transport Corp. Ext.—Utility Trailers, .... M. C. C. ...., 11-20-57, Div. 1. 


24.16 Commercial Competition 


24.16 Shippers must obtain proposed service to meet competition; 
otherwise they will not be able to participate in some business with no 
corresponding benefit to opposing rail carriers. MC-113495, Sub 3, Gregory 
Heavy Haulers, Inc. Ext.—Pipe & Fittings, .... M. C. C. ...., 11-19-57, 
Div. 1. 
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24.17 Patronage of Unauthorized Operation 


24.17 Applicant, who in past has transported certain soap products 
and detergents under belief that such commodities were package groceries, 
has shown need for its continued service and is entitled to have its authority 
broadened commoditywise, to specifically include such commodities. MO- 
106095, Sub 3, Dan’s Motor Lines, Inc. Ext.—Soap Products, .... M. C. C. 
0,09 SEE eas Bee. Be 

24.17 While past operation, standing alone, is not determinative of 
issues presented, it has not been shown to have been knowingly or willfully 
unlawful, and it properly may be considered in determining whether or not 
proposed service is required by public. MC-61825, Sub 16, Roy Stone 
Transfer Corp. Ext.—Glass, .... M. C. C. ...., 11-14-57, Div. 1. 


24.18 Patronage of Temporary Operation 


24.18 Shipper’s need for motor carrier service will be sporadic and, 
as shown from past use of existing motor carrier service, including appli- 
cants under temporary authority, traffic involved will not amount to a sub- 
stantial volume. Denied. MC-60076, Sub 15, V. F. Warner & Sons Ext.— 
Concrete Mixing Equipment, 10-30-57, Div. 1. 


24.19 Patronage of Applicant’s Principal or Lessee 


24.19 Evidence of transportation performed in applicant’s equipment 
while under lease to other carriers and moving under their authorities cannot 
be considered as establishing any need for additional service. 53 M. C. C. 
360. MC-110046, Sub 2, Motor Transp. Co., Inc. Com. Car. App., 11-19-57, 
Dev. 1. 


24.2 Traffic Available 
24.20 Generally 


24.20 There appears to be sufficient traffic available to justify a grant 
to more than one carrier. MC-30837, Sub 219, Kenosha Auto Transport 
Corp. Ext.—Utility Trailers, .... M.C.C. ...., 11-20-57, Div. 1. 


24.25 New or Increased Traffic 


24.25 It is generally desirable to know prospective volume of traffic 
that would move in an applicant’s proposed service; however, absence of 
such information is not necessarily bar to granting of application. Here, 
record strongly indicates that supporting shippers would be able to develop 
substantial amount of additional business in destination area, if they had 
available motor carrier service as here proposed. MC-44947, Sub 13, Deioma 
Trucking Co. Ext.—Clay Products, .... M.C.C. ...., 11-15-57, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 In a case such as this, where rates of applicant are designed 
to compete with parcel post system, and where service proposed is of an 
entirely different character than that held by opposing carriers, rates of 
opposing carriers are pertinent as to whether such opposing carriers are 
willing to provide service needed by supporting shippers. Compare 68 
M. C. C. 199. MC-116299, Bridgeport United Delivery Co. Com. Car. App., 
coo SE Cs sews, 23-26-6001, Eos 


24.4 Adequacy of Facilities 


24.44 Tank Truck Equipment 


24.44 If shippers’ attempts to market a relatively new product are 
not to be severely hampered, they require tank-truck transportation to all 
points within their marketing area. MC-104347, Sub 119, Leaman Transp. 
Corp. Ext.—Wax, 11-20-57, Div. 1. 
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24.44 Since opposing motor carriers have no stainless steel tank 
trailers, their reliance on leased trailers of this type would subject shipper 
to uncertainties in use of their service. Granted. MC-106965, Sub 95, 
M. I. O’Boyle & Son, Inc. Ext.—Aspers, Penna., .... M. C. C. ...., 11-6-57, 
Div. 1. 


24.5 Adequate Amount of Service 


24.53 Railroad 


24.53 Rail service is not considered adequate by shipper because of 
prohibition against the ‘drop-off’ of explosives at two or more points, and 
fact that most of its customers are located so far from railhead as to 
necessitate a local drayage haul. MC-89778, Sub 67, Baggett Transp. Co. 
Ext.—Seneca, Ill., .... M. C. C. ...., 11-14-57, Div. 1. 


24.53 Rail service is not considered adequate for shipments of this 
commodity, as many customers are farmers not served by rail. They require 
direct deliveries to storage tanks, which are often located in fields or at 
points well off more heavily traveled roads. In addition, shipper receives 
frequent demands for rush shipments of anhydrous ammonia, which rail 
service cannot supply. MO-111159, Sub 33, Miller Petroleum Transporters, 
Ltd. Ext.—Anhydrous Ammonia & Fertilizer, .... M. C. C. ...., 10-30-57, 
Div. 1. 


24.53 Many of shipper’s customers are not located on rail sidings; 
thus, rail carrier service, standing alone, is not adequate. MOC-114569, Sub 
12, Shaffer Trucking, Inc. Ext.—Canned Goods, 10-30-57, Div. 1. 


24.53 Apparent influx of new consignees, not located on rail sidings, 
and desire for tank-truck service by these and also by established accounts 
fairly show need for service as proposed by applicant. MC-103051, Sub 17, 
Walker Hauling Co., Inc. Ext.—Vegetable & Animal Oils, .... M. C. C. 
e eee, 11-25-57, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Opposing carriers have an abundance of equipment and are in 
a position to provide service for which supporting witnesses indicate need 
exists. MC-116464, L. C. Hagg Com. Car. App., .... M.C.C. ...., 10-30-57, 
Div. 1. 


24.57 Existence of Contract Carrier Service 


24.57 While applicant might elect to enter into contractual arrange- 
ment with protestant, it should not be forced to do so. Compare 42 M. C. C. 
721, affirmed in 326 U. S. 60. MC-66562, Sub 1314, Railway Exp. Agency, 
Inc. Ext.—Fla., .... M. C. C. ...., 11-14-57, Div. 1. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 Although opposing carriers cannot supply their equipment as 
quickly as applicants, it appears that they can do so within reasonable time. 
Denied. MC-60076, Sub 15, V. F. Warner & Sons Ext.—Concrete Mixing 
Equipment, 10-30-57, Div. 1. 


24.65 Semi-Processed Material 


24.65 Rail service is inadequate to meet shipper’s needs, because 
transit time is too slow and service offered is only thrice weekly. MO-52458, 
Sub 142, T. I. McCormack Trucking Co., Inc. Ext.—Belvidere, N. J., . 
M.C.C. ...., 11-13-67, Div. 1. 


m moan onta © 
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24.7 Single-Line Service 
24.70 Generally 


24.70 Present method of transferring explosives at Carl Junction, 
Mo., involves possibility of hazards and delays as well as additional expense 
for shipper, and obviously, is less desirable from safety standpoint than 
proposed direct service. MO-89778, Sub 67, Baggett Transp. Co. Ext.— 
Seneca, Ill., 11-14-57, Div. 1. 


24.70 Argument that inasmuch as none of opposing carriers provides 
single-line service to points in numerous eastern and southern states, 
especially in transportation of straddle trucks, service to these points, at 
least, should be authorized, must be rejected. MOC-113855, Sub 11, Inter- 
national Transport, Inc. Ext.—Tractors, .... M. C. C. , 11-19-57, Div. 1. 


24.71 Requisite Proof 


24.71 Shippers are not entitled normally to single-line service to each 
point served, where interline service is available thereto, unless it can be 
shown that latter service is inadequate for their reasonable transportation 
needs. MC-107107, Sub 80, Alterman Transport Lines, Inc. Ext.—Canned 
Citrus Products, .... M. C. C. , 10-30-57, Div. 1. 


24.75 Perishables 


24.75 Any delays in transit time must be attributable to inability to 
effect expeditious interchange at Chicago. Found that single-line movement, 
wherein Chicago can be effectively bypassed and interchange eliminated, will 
make a one-day difference in transit time. Because of distance and nature 
of commodities, it is of advantage to have available transportation service 
affording minimum time in transit and expeditious pickups and deliveries. 
Granted. MC-110193, Sub 27, Safeway Truck Lines, Inc. Ext.—Allentown, 
Penna., .... : a oe , 11-19-57, Div. 1. 


24.78 Shipper’s Requirements 


24.78 Proposed single-line operation, which will be devoted to service 
of supporting shipper, will meet its transportation requirements in respect 
to proper handling of considered commodities and expeditious and timely 
delivery of shipments. Permit granted. MC-116085, Friskney & Harding 
Trucking, Inc. Cont. Car. App., .... M. C. C. , 10-31-57, Div. 1. 

24.78 Shippers have need for prompt singio-line transportation service 
including, in one case, familiarity of drivers as to special loading and un- 
loading requirements. Granted. MC-106307, Sub 8, F. A. Willers Ext.— 
Wah. + é-« + Ee Ge , 10-30-57, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.07 Requisite Proof 


25.07 Essential facts necessary to be shown to support grant of 
authority eliminating operation through gateways are (1) whether applicant 
is actually transporting substantial amount of traffic between involved points 
in effective competition with other motor carriers, and (2) whether removal 
of gateway will enable applicant to institute new or different competitive 
service to detriment of existing motor carriers. MC-94201, Sub 38, Bowman 
Transp., Inc.—Elimination of Gateways, .... M. C. C. , 11-6-57, Div. 1. 


25.08 Granted Upon Requisite Showing 


25.08 Alternate Routes Granted by Div. 1, unless otherwise stated: 


Asbury Park-New York Transit Corp., MC-1002, Sub 11, Secaucus, N. J., 
11-15-57. 


Bowman Transp., Inc., MC-94201, Sub 38, Elimination of Gateways, 
M. C. C. , 11-6-57. 
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25.08 Granted Upon Requisite Showing continued 


C&H ——. — Inc., MC-83539, Sub 21, Elimination of Texas Gateway, 
M. o*s <p Se ‘Commission. Prior report, 71 M. C. C. 
483, modified. 


Southern Pacific Transport Co., MC-30319, Sub 79, Boling, Texas, 11-22-57. 
Marlin, Texas, Sub 83, 11-15-57. 


25.1 Present Base Route 


25.13 Present Restrictions 


25.13 As to request that substituted service restrictions be modified 
to permit handling of shipments having prior or subsequent air movement, 
it is observed that such shipments cannot be transported under applicant’s 
current relevant certificates, and there is no definite evidence here to warrant 
such a broadening of usual substituted service restrictions. MOC-30319, 
Sub 83, Southern Pacific Transport Co. Ext.—Alternate Route, Marlin, Texas, 
11-15-57, Div. 1. 


25.2 Points to be Served 


25.23 Present Authorization 


25.23 Authority granted herein will be subject to same conditions as 
apply to routes to which route herein is appurtenant. MC-30319, Sub 79, 
Southern Pacific Transport Co. Ext.—Boling, Texas, 11-22-57, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 
26.42 Supplement Rail Service 


26.42 While applicant’s evidence leaves something to be desired in 
its showing of need for service at certain intermediate points, it establishes 
on whole that proposed substituted motor-for-rail operation is needed to 
replace rail service, which is soon to be discontinued. MC-66562, Sub 1314, 
Railway Exp. Agency, Inc. Ext.—Fla., .... M. C. C. ...., 11-14-57, Div. 1. 


26.43 Balance Traffic 


26.43 There is no merit to contention that a grant is warranted to 
enable applicant to better balance its operations. Applicant must establish 
that public convenience and necessity, not its personal needs, require a pro- 
posed service before authority may be granted therefor. Moreover, numerous 
opposing motor carriers’ operations also are out of balance. MOC-107107, 
Sub 80, Alterman Transport — Inc. Ext.—Canned Citrus Products, .... 
e. 6. © ..-. , 10-30-57, Div. 1. 


26.5 Improve Operations 


26.50 Generally 


26.50 Public is entitled to benefit of improved service which would 
result from proposed operation. MC-1002, Sub 11, Asbury Park-New York 
Transit Corp. Ext.—Secaucus, N. J., 11-15-57, Div. 1. 


26.6 Competition 


26.60 Generally 

26.60 Reasonable competition is in public interest. MC-108378, 
Sub 5, Sun Valley Bus Lines, Inc. Ext.—Carson City & Reno, Nev., .... 
M.C. C. ...., 11-20-57, Div. 1. 


26.7 Effect Upon Other Carriers 


26.71 Rights of Existing Carriers 


26.71 Opposing carriers should be given an opportunity to meet ship- 
per’s transportation needs within their territories before another carrier is 
permitted to enter field in competition with them. MC-106450, Sub 8, Atlas 
Moving & Storage Co. Ext.—New Furniture, 11-12-57, Div. 1. 
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26.71 Existing carriers are entitled to all traffic which they can handle 
adequately, efficiently and economically. Denied. MC-78118, Sub 5, W. H. 
Johns Ext.—Oil City, Penna., 10-31-57, Div. 1. 


26.71 It obviously would be arbitrary, inequitable and contrary to 
sound principles of regulation to withhold from a shipper needed service 
solely for purpose of preventing diversion of traffic from a transportation 
agency which is not providing an entirely adequate service. MC-113035, 
Sub 2, Wilber Lowdermilk Ext.—Niles, Ohio, .... M. C. C. ...., 11-15-57, 
Div. 1. 


26.74 Motor Truck Carriers 


26.74 Since opposing motor carriers have not participated in shipper’s 
traffic, grant would not result in any diversion of traffic from them and 
would have no material adverse effect upon their pepe = MC-55928 
Sub 5, V. O. Gallop Ext.—Fertilizer, .... M. C. C. ...., 11-13-57, Div. 1. 


26.76 Rail Carriers 
26.76 Since rail carriers have not participated in any of this traffic, 
concluded that grant of authority can have little, if any, adverse effect on 


their operations. MC-110525, Sub 331, Chemical Tank Lines, Inc. Ext.— 
Leominster, Mass., .... M. C. C. ...., 10-30-57, Div. 1. 


26.79 Lack of Carrier Protestants 
26.79 Lack of exceptions on part of either of opposing motor carriers 


indicates at least some disinterest in considered traffic. MC-101093, Sub 8, 
Harold Baker Ext.—Stone Creek, Ohio, .... M. C. C. ...., 11-14-57, Div. 1. 


27.69 It is significant that those unidentified carriers which would 
allegedly participate in movement of considered traffic do not oppose instant 
a MC-116198, Don’s Trucking, Inc. Com. Car. App., .... M. C. C. 

, 11-6-57, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 
27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4: 
Missouri Pac. R. Co., Construction, F. D. 19870, 11-12-57. 


27.2 Motor Bus Operations 
27.21 Granted 
27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


American Buslines, Inc. (R. W. Smith, Trustee, & W. F. Aikman, Additional 
Trustee), MC-2890, Sub 31, Turnpikes, 11-14-57. 


Atlantic Greyhound Corp., MC-1504, Sub 140, Relocated Highway (N. Car.), 
11-25-57. 

Carolina Coach Co., MC-13300, Sub 59, N. Car., 11-14-57. 

Public Service Coordinated Transport, MC-3647, Sub 218, Special Operations 
(N. J., Del., Md. & N. Y.), 11-12-57. 

27.22 Denied 
27.22 Applications for New or Extended Motor Bus Operations Denied 

by Div. 1: 

McNaughton Automotive Ltd., MC-114824, Sub 1, N. Y. & Mich., 11-15-57. 

Motor Transp. Co., Inc., MC-110046, Sub 2, Com. Car. App., 11-19-57. 


Sun — Bus Lines, Inc., MC-108378, Sub 5, Carson City & Reno, Nev., 
Mm. ©. CG. ccc, SES. 
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27.3 Motor Truck Common Carrier Operations 
27.31 Granted 


27.31 Applications by Motor Truck Common Carriers for New or 
Extended Operations Granted by Div. 1, unless otherwise stated: 


Arrasmith, Ralph, MC-116573, Com. Car. App., 10-29-57. 


Ashworth Transfer, Inc., MC-1872, Sub 40, Bacchus, Utah, .... M. C. C. 
, 11-13-57. 
Atlas Moving & Storage Co., MC-106450, Sub 8, New Furniture, 11-12-57. 
Bonney Motor Exp., Inc., MC-94265, Sub 38, Louisville, Ky., .... M. C. C. 
...., 11-8-57, Commission. Prior report, 10-8-57, modified. 
Packinghouse Products, Sub 57, .... M. C. C. ...., 11-14-57. 
Bridgeport United Delivery Co., MC-116299, Com. Car. App., .... M. C. C. 
..., 11-14-57. 
Chemical Tank Lines, Inc., MC-110525, Sub 331, Leominster, Mass., .... 
M. C. C. ...., 10-80-67. 


Los Angeles, Calif., Sub 342, 11-14-57. 
Cosper, W. B., MC-115944, Sub 1, Com. Car. App., 11-19-57. 


Cudney, Marvin, MC-346, Sub 1, Lumber, .... M. C. C. ...., 10-30-57. 

Don’s Trucking, Inc., MC-116198, Com. Car. App., .... M. C. C. ...., 
11-6-57. 

Duflo, F. A., MC-116638, Sub 1, Com. Car. App., .... M. ©. GC. ccs 
10-30-57. 


East Texas Motor Freight Lines, Inc., MC-41432, Sub 76, Texas, 11-5-57. 
Gagle, Stein, MC-116383, Com. Car. App., 11-6-57. 

Gallop, V. O., MC-55928, Sub 5, Fertilizer, .... M. C. C. ...., 11-13-57. 
Gartlan, J. J., MC-64828, Sub 9, Intermediate Points in N. Y., 11-21-57. 


Gregory Heavy Haulers, Inc., MC-113495, Sub 3, Pipe & Fittings, .... 
Mm. ©. 6, «<5 Baeae-ete 


Hearin Tank Lines, Inc., MC-112497, Sub 89, Beta Pinene, 10-31-57. 
Kenosha Auto Transport Corp., MC-30837, Sub 219, Utility Trailers, .... 
M. C. 


©. .2cs»p BAeewe 
Kulp & Gordon, Inc., MC-5649, Sub 22, Bridge Sites, .... M. C. C. ...., 
11-12-57. 
Leaman Transp. Co., Inc., MC-104340, Sub 128, Ports on Niagara & St. 
Lawrence Rivers, .... M. C. C..... 10-30-57. 


Leaman Transp. Corp., MC-104347, Sub 119, Wax, 11-20-57. 

Matlack, Inc., E. B., MC-107403, Sub 232, Lard, 11-15-57. 

McBride, H. L. & Frank, MC-80428, Sub 23, Erie County, Penna., 10-29-57. 

McCormack —_ Co., Inc., T. I., MC-52458, Sub 142, Belvidere, N. J., 
M 


ee 12- 57. 
McLaughlin, P. R., MC- 116180, Com. Car. Agep., .... B.C. ©. . 2-5 LA-83-6T. 
Miller Petroleum Transporters, Ltd., MC- 111159, ‘Sub 33, Anhydrous Am- 
monia & Fertilizer, .... M. C. C. cceeg SOM 30- 57. 
North American Van Lines, Inc., MC- 107012, Sub 22, Musical Instruments, 
ere Fae |e 
oO’ seniged & - Inc., M. I., MC-106965, Sub 101, Jersey City & Hillside, N. J., 
‘ % ¥ Spepee "10-30-57. 
fiat Penna., Sub 95, .... M. C. C. ...., 11-6-67. 


Poole, Walter, MC-115162, Sub 16, New Furniture, 11-4-57. 

Railway Exp. Agency, Inc., MC-66562, Sub 1378, Apalachicola, Fla., 11-6-57. 
Danville, Va., Sub 1362, 11-22-57. 
Fla., Sub 1314, 11-14-57. 

Landisville, N. J., Sub 1379, 11-18-57. 
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27.31 Granted continued 

Ratliff & Ratliff, Inc., MC-107409, Sub 10, Fla.,.... M.C.C. ...., 10-30-57. 

Ringle Truck Lines, Inc., MC-110505, Sub 27, Numerous States, 10-30-57. 

Ringsby Truck Lines, Inc., MC-52709, Sub 68, Nev., 10-30-57. 

Robertson Tank Lines, Inc., MC-116077, Sub 20, Stamford, Conn., .... 
mG; ©. «ccs5 Tee. 

Robideau’s oe sate MC-111981, Sub 2, Distribution Service, .... M. C. C. 

Ruan Transport Corp., MC-107496, Sub 96, Dubuque, Iowa, 11-14-57. 

ae a Lines, Inc., MC-110193, Sub 27, Allentown, Penna., .... 


Shaffer Trucking, Inc., MC-114569, Sub 12, Canned Goods, 10-30-57. 

Silver Fox Lines, MC-114602, Sub 1, Yanceyville, N. Car., 11-14-57. 

South State Oil Co., MC-112520, Sub 16, Port St. Joe, Fla., 11-19-57. 
eg Corp., Roy, MC-61825, Sub 16, Glass, .... M. C. C. ...., 
Trinity Trucking Corp., MC-108906, Sub 4, Conn., 11-6-57. 

Wagner Trucking Co., Inc., MC-20793, Sub 26, Common Brick, 11-19-57. 
Walker —- Co., Inc., MC-103051, Sub 17, Vegetable & Animal Oils, 


C.. cosey BR-BO-68. 
Willers, F. A., MC-106307, Sub 8, Utah, .... M. C. C. ...., 10-30-57. 
Woody, O. A., MC-114737, Sub 4, Theater Supplies, Materials & Equipment, 
00,0 0: Be We Go 8s0c— Sete 


27.32 Denied 
27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 
Alterman Transport Lines, MC-107107, Sub 80, Canned Citrus Products, 
‘c's > Se oe -57. 


eens 


Canned Citrus Products, Sub 81, .... M. C. C. ...., 10-30-57 
(embraced in Sub 80). 


Belford Trucking Co., Inc., MC-105813, Sub 28, Canned Citrus Products, 
..+. M. GC. C. ...., 10-30-57 (embraced in MC-107107, Sub 80). 


Fisher, David, MC-95008, Sub 5, Masontown, Penna., 11-19-57. 
Great Southern Trucking Co., MC-2900, Sub 85, Clearwater, Fla., 11-25-57 
(embraced in MC-22229, Sub 21). 


Hagg, L. E., MC-116464, Com. Car. App., .... M. C. C. ...., 10-30-57. 
Insured Transporters, Inc., MC-107227, Sub 38, Va., 11-22-57. 


International Transport, Inc., MC-113855, Sub 11, Tractors, .... M. C. C. 
coces RAPREWUT. 


Johns, W. H., MC-78118, Sub 5, Oil City, Penna., 10-31-57. 

Johnson, Ed., MC-116483, Com. Car. App., 10-31-57. 

Midland-Pacific Transport, Inc., MC-116319, Com. Car. App., 10-30-57. 
Sand, Sub 1, 10-30-57 (embraced in MC-116319). 


Peters, W. F. & M. D., MC-97710, Sub 3, Cont. Car. App., .... M.C. C. ...., 
11-14-57, Commission. 


Quality Carriers, Inc., MC-110420, Sub 143, Emulsified Petroleum Sizing, 
ere © 


C. ...., 10-30-57. 

Ray Trucking, A. D., MC-106887, Sub 8, Heavy Machinery, 10-31-57. 

Southern Pacific Transport Co., MC-30319, Sub 62, Air Freight, .... M.C. C. 
ovsie vip Ramee 

Terminal Transport Co., Inc., MC-22229, Sub 21, Pinellas County, Fla., 
11-25-57. 

Warner & Sons, V. F., MC-60076, Sub 15, Concrete Mixing Equipment, 
10-30-57. 


Wilson Bros. Truck Line, Inc., MC-116544, Com. Car. App., 10-29-57. 
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27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or Bx- 
tended Operations Granted by Div. 1: 


Abert, K. or a —_— W., MC-116515, Cont. Car. App., .... M. C. C. 


Applebaum, M. H., MC-112835, Sub 4, Ill. & Ind., 11-15-57. 
Baggett Transp. Co., MC-89778, Sub 67, Seneca, Ill., .... M. C. C. 


11-14-57. 

Baker, Harold, MC-101093, Sub 8, Stone Creek, Ohio, .... M. C. C. ...., 
11-14-57. 

Sota. 2p Roland, MC-116341, Cont. Car. App., .... M. C. C. wee, 
10-30-57. 


C & T Haulage, Inc., MC-116233, Cont. Car. App., 11-6-57. 
Capone Trucking, Inc., Albert, MC-116419, Cont. Car. App., 10-31-57. 


Dan’s Motor Lines, Inc., MC-106095, Sub 3, Soap Products, .... M. C. C. 
coces SACRO. 


Deioma Trucking Co., MC-44947, Sub 13, Clay Products, .... M.C.C....., 
11-15-57. 


Ecoff Trucking, Inc., MC-109451, Sub 66, Soda Ash, 11-18-57. 


Egyptian se a Inc., MC-116359, Cont. Car. App., .... M. C. C. 
eee, 11-19-57. 


Friskney & Harding Trucking, Inc., MC-116085, Cont. Car. App., .... 
M. C. C. ...+, 10-81-67. 


Gibbs, Fred & Newell Knight, MC-116190, Sub 1, Cont. Car. App., 11-15-57. 
Hume’s Transport, Ltd., MC-110530, Sub 6, Frozen Pies, 11-14-57. 
Keenan, Wm. B., MC-116510, Cont. Car. App., .... M. C. C. ...., 11-12-57. 


Lowdermilk, Wilber, MC-113035, Sub 2, Niles, Ohio, .... M. C. C. 
11-15-57. 


Nalon Co., MC-116195, Cont. Car. App., .... M. C. C. ...., 11-15-57. 


Reynolds, C. E., MC-114890, Sub 4, Eagle Grove, Iowa, .... M. C. C. ...6, 
11-14-57. 


Stillpass Transit Co., Inc., MC-101126, Sub 72, Lexington, Ky., .... M. C. C. 
«eee, 11-14-57. 


Whitworth, Jr., L. E., MC-109635, Sub 1, Concrete Products, 11-20-57. 
27.5 Water Carrier Operations 


27.51 Granted 


27.51 Applications by Water Carriers for New or Extended Operations 
Granted by Div. 1, unless otherwise stated: 


Pan-Atlantic Steamship Corp., W-376, Sub 18, Intercoastal, .... I. C. C. 
...++, 11-8-57, Commission. 


27.7 Brokerage 
27.72 Subjected to “Tauck” Tours Restrictions 


27.72 Applications for Brokers’ Licenses Granted, Subject to “Tauck” 
Tours Restrictions by Div. 1: 


O’Neal, D. T., MC-12635, Sub 1, Broker App., .... M. C. C. ...., 11-4-57. 





aT. a aa 
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28. Transfer, Modification or Revocation 
28.3 Revocation 


= 28.80 Generally 
28.30 Defendant found not to have provided reasonably adequate 
7 service over certain of its authorized routes in accordance with terms of its 


certificate. Order entered requiring obedience by defendant to terms and 
conditions of its certificates and reinstitution of service over certain of its 
authorized routes. MO-C-1859, Southeastern Greyhound Lines v. Continental 


' Tennessee Lines, Inc., .... M. C. C. ...., 10-81-57, Div. 1. 
28.38 Continuous & Adequate Service 
‘ 28.33 Defendant’s obvious purpose in maintaining its weekly service 


between two points is to prevent route segment involved from becoming 
dormant. However, motive of defendant, while a factor to be considered, 
° is not in itself determinative of factual question of whether service provided 
is reasonably continuous and adequate. Issue here is not one of public 
convenience and necessity but is simply whether defendant has wilfully 
failed to provide adequate service. 
Revocation of defendant’s authority over a certain route that is not, 
° at present susceptible of use by a motor common carrier of passengers, 
because route is not presently under construction, would be manifestly un- 
reasonable for condition of road is not fault of defendant; and its inability 
to operate over route cannot be attributed to wilful refusal to offer service. 
Compare 33 M. C. C. 415, wherein it was held that failure to operate must 
be wilful. However, defendant is admonished that proper service must be 
commenced as soon as road becomes passable, irrespective of its opinion of 
need or economic feasibility thereof. MC-C-1859, Southeastern Greyhound 
Lines v. Continental Tennessee Lines, Inc., .... M. C. C. ...., 10-31-57, 
7 Div. 1. 


29. Abandonment 


29.2 When Granted 


29.20 Generally 


29.20 Communities which do not furnish sufficient traffic to support 
4 line of railroad cannot expect the line to continue operating. F. D. 19694, 
Virginia Ry. Co. Abandonment, 11-5-57, Div. 4. 


29.4 Economic Effect 


20.40 Generally 

29.40 Abandonment would permit land contained in right-of-way to be 
devoted to more useful purposes. F. D. 19860, New York, N. H. & H. R. Co. 
Abandonment, 11-5-57, Div. 4. 
29.45 Employees 

29.45 Same conditions imposed as in 257 I. C. C. 700 for protection 
of ow gd employees. F. D. 19728, Missouri Pac. R. Co. Abandonment, 
11-20-57, Div. 4. 


To Same Effect: 
F. D. 19894, Chicago G. W. Ry. Co. Abandonment, 11-20-57, Div. 4. 
F. D. 19841, St. Louis-S. F. Ry. Co. Abandonment, 11-20-57, Div. 4. 


29.5 Balance of Convenience 
29.50 Generally 
, 29.50 Abandonment of line may result in some loss and inconvenience 
to district, but continued operation would impose an undue and unnecessary 


burden upon applicant and upon interstate commerce. F. D. 197238, Missouri 
Pac. R. Co. Abandonment, 11-20-57, Div. 4. 


468 I. C. C. PRACTITIONERS’ JOURNAL 





29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


Chicago, B. & Q. R. Co., F. D. 19898, 4.61 miles, 11-20-57. 

Chicago G. W. Ry. Co., F. D. 19894, 2.07 miles, 11-20-57. 

Missouri Pac. R. Co., F. D. 19723, 19.31 miles, 11-20-57. 

New York, N. H. & H. R. Co., F. D. 19860, 0.76 mile, 11-5-57. 
Philadelphia, B. & W. R. Co., F. D. 19881, 11.29 miles, 11-5-57. 

St. Louis-S. F. Ry. Co., F. D. 19841, 15.32 miles, 11-20-57. 

Virginia Ry. Co., F. D. 19694, 3.22 miles, 11-5-57. 

Waco, B., T. & S. Ry. Co. Receiver, F. D. 19903, 7.08 miles, 11-10-57. 


3. FINANCE 
33. Purpose of Issue 
33.3 Working Capital 
33.31 Motor Carrier 


33.31 Issue of Securities to Provide or Replenish Motor Carrier Work- 
ing Capital Authorized by Div. 4: 


Ryder System, Inc., F. D. 19909, Stock, .... I. C. C. ...., 11-21-57. 


33.9 Stock Dividends or Splits 
83.91 Railroad 


33.91 Issue of Capital Stock as Stock Dividend or Split upon Railroad 
Stock Authorized by Div. 4: 


Chicago G. W. Ry. Co., F. D. 19949, 11-5-57. 
4. SERVICE & OPERATIONS 
41. Transportation 


41.1 Rail 
41.12 Freight Cars 


41.12 While it is understandable that rail carriers do not desire to 
use their best boxcars for transportation of considered commodities, brick 
and clay products, they should furnish cars in sufficiently good condition so 
that shipper would not have to make necessary repairs at its own expense. 
MC-44947, Sub 13, Deioma Trucking Co. Ext.—Clay Products, .. 


., 11-15-57, Div. 1. 
46. Safety 
46.3 Block Signals 
46.31 Manual 


46.31 In the Matter of Application for Approval of Proposed Modifica- 
tions of Systems or Devices under paragraph (b), Sec. 25 of Act, as 
Amended: 


Application for approval of discontinuance of manual block system 
between Lynnville and Buckskin, Ind., granted. No. 28000, Sub 151, 
Cleveland, C., C. & St. L. Ry. BS-Ap., 18797, .... I. C. C. ...., 11-7-57, 
Div. 3. 


Application for approval of discontinuance of manual block system 
between Vulcan, Ohio, and Tower B, Elkhart, Ind., granted conditionally. 
No. 28000, Sub 149, New York Central R. Co. BS-App. 13959, .... I. ©. C 

.-, 11-15-57, Div. 3. 


Application for approval of discontinuance of manual block system 
between Dunkirk, N. Y., and Titusville, Penna., granted. No. 28000, Sub 
150, New York Central R. Co. BS-App. 13960, Se Ge GD. cic cg SIGS, 
Div. 3. 
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5. RATE STRUCTURE 
51. Ratemaking 


51.0 Jurisdiction 
51.01 Generally 


51.01 Commission has authority under sec. 15(1) of Act, where 
unlawfulness is found, to prescribe rates in an investigation instituted on 
its own motion. It follows that in exercise of that power, Commission has 
right, and indeed duty, to consider any proposal, alternate or otherwise 
that any party to proceeding, including respondent carriers, want to make. 


Power to suspend rates as an incident to an investigation is a more 
drastic power than that merely to institute an investigation. Delegated 
power to suspend includes lesser power to investigate. Whenever a com- 
plaint is filed and reasonable ground therefor appears, Commission must 
investigate. No. 31865, Iron & Steel—Within & to Southwest, .... I. C. C. 

., 11-18-57, Div. 2. 


51.2 Agreements 
51.21 Subject Matter 


51.21 Agreements approved by Commission provide that notice of final 
actions taken by a bureau be given in same manner and to same extent as 
recommended decisions. Agreement here under consideration should carry 
similar rule of procedure to afford adequate notice of final actions to inter- 
ested carriers and shippers. Appropriate conditions of approval imposed. 
Sec. 5a App. 62, Intermountain Tariff Bureau, Inc.—Agreement, .... I. C. C. 
«eee, 11-8-57, Div. 2. 


51.22 Independent Action 


51.22 Retaliatory steps by car-owner roads to force noncar-owning 
roads to accept regular per diem charge may not be disregarded. Plainly 
those measures were intended to interfere with right of independent action 
guaranteed by sec. 5a of Act. Such coercive measures may not be condoned 
and approval of instant agreement will be with understanding that repe- 
tition of such acts will afford ground for consideration of petition for re- 
opening of proceeding and withdrawal of ———— No. 31774, Ahnapee & 
W. Ry. Co. v. Akron & B. B. R. Co., .... I. C. GC. ...., 11-12-57, Com- 
mission. 


51.7 Final Dispositions of Applications 
51.71 Approved 


51.71 Upon reconsideration, findings in 300 I. C. C. 73, that contained 
approval of agreement by and between railroads considered in 277 I. C. C. 
413, relating to per diem charges, rules, and regulations, be conditioned 
upon providing for a representative of American Short Line R. Assn. as a 
member of General Committee, Assn. of American Railroads, for purpose 
of considering and acting upon per diem matters, affirmed. Appropriate 
conditional order entered. No. 31774, Ahnapee & W. Ry. Co. v. Akron & 


B. B. R. Co., .... I. C. C. ...., 11-12-57, Commission. 
51.71 Ratemaking Agreement under Sec. 5a of Act Approved by Div. 2: 
Intermountain Tariff Bureau, Inc., No. 62, ....1.C.C. ...., 11-8-57, Div. 2. 


53. Rate Adjustments 


53.3 Class Rates 
53.30 Generally 


53.30 Class rates are not determined solely from standpoint of their 
compensatory character. They are designed to reflect such transportation 
characteristics as value of commodity, susceptibility to damage, tendency to 
contaminate other lading, value of service, and other factors. MC-C-1881, 
Middle Atlantic Conference v. A. A. A. Trucking Corp., .... I. C. C. ...., 
11-19-57, Div. 3. 
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53.30 Classification generally imposes highest rate which a particular 
commodity should bear under normal conditions; and imposition of an 
exceptions rate higher than class rate is, in absence of justification therefor, 
unjust and unreasonable. Defendants herein presented no justification for 
this abnormality. MC-C-1809, Rubatex Div., Great American Industries, 
Inc. v. Brooks Transp. Co., Inc., scoe Me CG. GD. 2c ccs Samet, ae & 


53.38 Rate Stops 


53.38 Class-rate stops are objectionable for reasons, among others, 
that they nullify just and reasonable classifications which motor common 
carriers are required to maintain under sec. 216 of Act, and they fail to 
accord articles, which have lower ratings and more favorable transportation 
characteristics, the lower rates to which they are entitled. See 61 M. C. C. 
639. MC-C-1809, Rubatex Div., Great American Industries, Inc. v. Brooks 
Transp. Co., Inc., .... I. C. C. ...., 11-12-57, Div. 2. 


53.4 Commodity Rates 
58.40 Generally 


53.40 Volume of movement is an important element in establishment 
of commodity rates, and there is no showing of record of volume of com- 
plainant’s shipments nor the regularity of movement. MC-C-1911, Inter- 
ee ee ae Co., Inc. v. Moskowitz Motor Transp., Inc., .... I. C. C. 

.-, 11-20-57, Div. 2. 


58.41 L.C.L. or L.T.L. 


53.41 L.T.L. shipments normally should move on class rates, and com- 
modity rates on L.T.L. traffic should be established only under compelling 
circumstances, such as for example, a substantial volume of movement, or 
where a shipper tenders a large number of shipments at one time. See 
69 M. C. C. 59. MC-C-1911, International Flouncing Co., Inc. v. Moskowitz 
Motor Transp., Inc., .... M. C. GC. ..., 11-80-67, Div. 3. 


54. Joint or Through Reuten, Rates & Divisions 


54.2 Establishment 
54.22 Involuntary 


54.22 If routes sought by Southern Ry. are not needed in public in- 
terest, fact that rates over those routes are higher than joint through rates 
in effect over other routes from and to same points is no indication that 
they are violative of sec. 1(4) of Act. General provisions of sec. 1(4) are 
subordinate to specific provisions of sec. 15 for establishment of through 
routes and joint rates. 278 I. C. C. 675, 679. No. 81985, Omission of 
Routing on Phosphate Rock—A. C. L., 8. A. L., Sou., .... I. C. C. es, 


11-12-57, Div. 2 
54.4 Routes 
54.40 Generally 


54.40 Routes proposed are not unreasonably long, as compared with 
other practicable routes; and it does not appear that routes sought are neces- 
sary to provide adequate and more efficient or more economic transportation. 
No shipper expressed any interest. Since there is no refusal on part of 
two lines to allow third line to join in revised rates and routes on same 
basis as their other connections, there can be no violation of sec. 3(4) of Act. 
No. 31935, Omission of Routing on Phosphate Rock—A. C. L., 8. A. L., Sou., 

i. ©. ©. .ccep LA7karet, ete S. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 Carriers have right to initiate lawful rate adjustments which 
are calculated to obtain or retain desired traffic. I & S M-9685, Aluminum 
Articles—Kansas City, Mo. to Ill. & Mo., .... I. C. C. ...., 11-4-57, Div. 3. 
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55.01 In meeting competition, one of principal considerations is 
whether or not proposed rates are reasonably compensatory, as they are 
shown to be in instant case. In circumstances, approval should not be 
withheld for purpose of protecting traffic of competitors, particularly when, 
as here, respondent is unable to obtain any substantial amount of considered 
traffic at its present rates. I & S M-8880, Class Rates & Ratings—Malone 
Freight Lines, Inc., .... I. C. C. ...., 11-4-57, Commission. 


55.01 Expressed purposes of National Transportation Policy, specifi- 
cally needs of national defense, and Commission’s obligation in administering 
its provisions, do not require that Commission disapprove rates shown to be 
fair to competing forms of transportation; and thus well-established prin- 
ciple that carriers should be accorded fair opportunity to compete for avail- 
able traffic is applicable and should govern here. Barge and motor-carrier 
services are of vital importance to national defense, but so are Nation’s 
railroads. I & S 6062, Petroleum in North Pacific Coast Territory, .... 
I, C. C. ...., 11-4-57, Commission. 


55.2 Destructive Competition 


55.28 Rail v. Motor Carrier 


55.23 Where, as here, two modes of transportation are in keen com- 
petition for same shipper traffic and both are necessary to meet needs of 
shippers and of national defense, rates of both modes should be reasonably 
compensatory and so related that they will not be unfair or destructive, but 
will promote adequate, efficient, and economical service by both modes and 
preserve inherent advantages of each. No. 31908, Petroleum Carriers Div. 
of Neb. Motor — Assn. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. 

, 11-6-57, Div. 3. 


55.24 Motor Carrier 


565.24 Protestant rail carriers are not injured since traffic is now 
moving at a lower motor-carrier rate. I & S M-9250, Iron & Steel Articles— 
Chicago, Ill. to Omaha, Neb., .... I. C. C. ...., 10-31-57, Div. 2. 


55.24 Where lower class rates are established to obtain or divert 
traffic from other carriers, and they are met by reduced commodity rates to 
regain lost traffic, rate-cutting in one of its most vicious aspects is present. 
Such practices clearly contravene National Transportation Policy declared 
by Congress; and if allowed to continue unchecked, it will destroy the rate 
structure, to detriment not only of participating carriers but of shipping 
public, through inferior service which inevitably would follow. MO-C-1881, 
Sub 2, ere —— Conference v. A. A. A. Trucking Corp., .... M. C. C. 

, 11-19-57, Div. 3. 


55.8 Compensativeness 
55.80 Generally 


55.80 Necessity for reduced rates arises from private truck competition 
which is making serious inroads into movement of this traffic. Found that 
a special case exists, that proposed rates are reasonably compensatory, and 
that relief sought is justified subject to a conditions. FSA 32888, 
Citrus Pomace in Southern Territory, I. ©. ©. ..cvg LA-OT, Tv. 3B. 


55.81 Burden of Showing 


55.81 In proceeding of this nature, respondents have burden of justify- 
ing proposed rates. This requires evidence upon which finding can be made 
that proposed rates would be reasonably compensatory for service to be 
performed thereunder. Here no cost data or rate comparisons have been 
presented from which compensatory nature of proposed rates could be deter- 
mined. It follows that proposed rates may not be approved. I & 8S 6761, 
All Commodities—Between Philadelphia, Penna. & Providence, R. L, .... 
i. C. ©. wccse BaPeres, Bate B 





I. C. C. PRACTITIONERS’ JOURNAL 





55.81 Burden of proof is upon respondents to show that rates proposed 
are reasonably compensatory. I & S M-9803, Boots & Shoes—Richland, 
Penna. to Worcester, Mass., .... I. C. C. , 11-15-57, Div. 3. 


55.81 An essential element to be considered is whether rates would 
be compensatory for service. Inasmuch as record is devoid of helpful rate 
comparisons or of cost data relating to considered movements, compensative- 
ness of proposed rates can not be appraised; and thus proponents have not 
sustained burden of proof. I & S M-9601, Counters, Desks, Tables—Grand 
Rapids, Mich. to Ind.-Ohio, .... I. C. C. , 10-31-57, Div. 3. 


55.81 Proponent states that it can handle this type of movement com- 
pensatorily at 40 cents a truck-mile. Proposed rate would yield 45 cents a 
truck mile, and traffic usually loads in excess of minimum weight. Pro- 
ponent’s cost evidence, although unsupported by underlying data, constitutes 
prima facie evidence that proposed rate would be reasonably compensatory, 
which, in view of protestant’s failure to submit any evidence, stands un- 
rebutted. I & S M-9609, Glass—Pittsburgh, Penna. Area to Chicago, Ill. 
isin , 10-30-57, Div. 2. 


55.83 Motor Carrier Rates 


55.83 Minimum yields from proposed rates would exceed respondent’s 
system average costs, which are based on expense of moving L.T.L. as well 
as T.L. traffic. Proposed rates appear to be compensatory and evidence is 
persuasive that they would not constitute a destructive competitive practice. 
I & S M-9685, Aluminum Articles—Kansas City, Mo. to Ill. & Mo., .... 
. ©. G. 2c Eee, Eee. S. 


55.83 At average loading of 47,761 lbs. during past year, average 
revenue per load at present rate was $162.38. If proposed rate, subject to 
capacity of equipment used as minimum weight, is approved, respondent 
will acquire and place in operation two additional units with 54,000 Ib. 
capacities to replace two present units having lowest capacities. At an 
average capacity of 52,415 lbs., which may reasonably be expected, revenue 
under proposed rate would be $165.11. Proposed rate is reasonably com- 
pensatory. I & S M-9826, Chemicals—Henderon, Nev. to Torrance, Calif., 
awe, By a , 11-15-57, Div. 3. 


55.83 Representative truck-mile yield from proposed rates greatly 
exceeds respondent’s 1955 average costs of 27.20 cents a truck-mile, in- 
cluding all L.T.L. and interchange traffic, as well as empty mileage. In 
1955, 70 percent of respondent’s total operating expenses was for purchased 
transportation by owner-operators, based on a certain percentage of revenues. 
It may reasonably be assumed that average haul on this traffic between these 
territories equals respondent’s system average length of haul. Evidence is 
convincing that respondent’s proposed rates are reasonably compensatory. 
I & S M-8380, Class Rates & Ratings—Malone Freight Lines, Inc., 

. ©. , 11-4-57, Commission. 


55.83 Respondent pays owner-operators 75 percent of revenue re- 
ceived. A showing that return from an operation, such as this, exceeds 
expenses of overlying carrier is not sufficient to justify disruption of an 
established rate structure. Here, however, a carrier is merely meeting a 
rate of other motor carriers already in effect. I & S M-9250, Iron & Steel 
Articles—Chicago, Ill. to Omaha, Neb., .... I. C. C. , 10- 31- 57, Div. 2. 

55.83 No specific cost studies are of record, but many other facts, 
especially operating ratios of many carriers affected, bear directly upon 
compensativeness of rates under investigation. MC-C-1881, Sub 2, Middle 
Atlantic Conference v. A. A. A. Trucking Corp., .... I. C. C. , 11-19-57, 
Div. 3. 


58. Charges 
58.1 Description of Articles 


58.10 Generally 


58.10 In determining applicable rates, it is necessary first to ascertain 
exact nature of commodity. MC-C-1885, Federal Auto Products Co. v. 
Transport Motor Exp., Inc., .... I. C. C. , 11-20-57, Div. 2. 
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6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.01 Standards of Reasonableness 


60.01 There is no showing that applicable class rates have impeded 
free movement of traffic or of exceptional circumstances or conditions sur- 
rounding transportation of this L.T.L. traffic, which would support a de- 
parture from normally-applicable class rates. MC-C-1911, International 
Flouncing Co., Inc. v. Moskowitz Motor Transp., Inc., .... M. C. 
11-20-57, Div. 2. 


60.05 Volume of Traffic 


60.05 MC-C-1911, International Flouncing Co., Inc. v. Moskowitz Motor 
Transp., Inc., .... I. C. C. , 11-20-57, Div. 2. (Please see 53.40, Same 
Title). 


* e889 


62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 
62.01 Reasonableness of a rate may be tested by comparison with rates 
on like traffic between points similarly situated. Here, commodity descrip- 


tions on which respective rates apply differ materially. MC-C-1941, National 
Video Corp. v. Michigan Exp., Inc., .... I. C. C. , 11-15-57, Div. 3. 


G2.02 Rate for Opposite Movements 


62.02 Since proposed rate is same as rate in reverse direction, which 
was found just and reasonable in 301 I. C. C. 112, and it will exceed fully 


distributed costs of principal respondent by an even greater margin, con- 
cluded that proposed rate is just and reasonable. I & S 6704, Boots or Shoes 
—wWis. to Mass., N. Y. & Penna., .... I. C. C. ,» 11-8-57, Div. 2. 


64. Compensativeness 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 I & S M-8380, Class Rates & Ratings—Malone Freight Lines, 
I. C. C. ...., 11-4-57, Commission. (Please see 55.83, same 


64.11 Average costs submitted are those for moving commodities of 
practically all kinds, of high and low value, for greatly varying distances, 
and may not be accepted as indicative of costs of moving a low-grade 
commodity, such as straw, over relatively long distances. See 279 I. C. C. 
171. No. 31720, Conrad Fafard, Inc. v. Canadian National Rys., .... I. C. C. 

-, 11-8-57, Div. 3. 

64.11 System hauls for each of railroads handling the traffic are 
greater, with one exception, than movements here considered. Thus system 
average expenses as such do not provide a suitable basis for judging rates 
on particular movements for reason that relationship of terminal to linehaul 
expenses is different on instant movements than on system average traffic. 
Terminal expenses included in system average figures, in other words, under- 
state such expenses for hauls shorter than system average haul. I & 8 6062, 
Petroleum in North Pacific Coast Territory, .... I. C. C. ...., 11-4-57, 
Commission. 


64.12 Out-of-pocket Costs 


64.12 In making separation of expenses between direct and overhead 
costs, respondent assigned maintenance supervision, utilities, safety, and 
a portion of certain terminal expenses to overhead when, in reality, they 
should have been assigned as direct costs. Over a period time, these 
expenses would largely fluctuate with the traffic. 
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64.12 Onut-of-pocket Costs continued 


Equipment depreciation is primarily caused by miles operated and 
should be distributed equally to each mile. I & S M-9057, Petroleum 
Products—Iowa & Neb., .... I. C. C. ...., 11-6-57, Div. 8. (embraced in 
No. 31908). 


64.15 Round-trip Costs 


64.15 No adjustment was made in system average expenses to reflect 
difference in system average relationship of empty to loaded car-miles, in 
contrast with 100 percent factor applicable to tank cars used for petroleum 
movements. I & S 6062, Petroleum in North Pacific Coast Territory, .... 
zo Cc. , 11-4-57, Commission. 


64.16 Overhead Costs 


64.16 Expenses assigned to overhead are considered as related to 
operation as a whole; and such expenses should, therefore, be apportioned 
to various services performed instead of distributed among number of 
vehicles. I & S M-9057, Petroleum Products—lIowa & Neb., .... I. C. C. 

, 11-6-57, Div. 3 (embraced in No. 31908). 


66. Class Rates 


66.0 Generally 


66.0 Generally 


66.0 Class rates and classification ratings of defendants and re- 
spondents in New York-Philadelphia area, found unjust and unreasonable, 
and to constitute destructive competitive practices in contravention of 
National Transportation Policy. Just and reasonable minimum class rates 
and ratings prescribed. MC-C-1881, Sub 2, Middle Atlantic Conference v. 
A. A. A. Trucking Corp., .... I. C. C. , 11-19-57, Div. 3. 


66.1 Products of Agriculture 
66.12 Vegetable Fibers & Leaf Tobacco 


66.12 Rates on baled straw from points in N. Y., Penna., Ohio, Mich. & 
W. Va. to certain points in Ind. & Ohio found to have been and to be 
unjust and unreasonable. Just and reasonable rates prescribed for the 
future, and mae awarded. No. 31848, Dewey Bros. Co. v. Ann Arbor 
BR. Oe, . LL & , 11-8-57, Div. 3 (embraced in No. 31720). 


66.12 Rates on baled straw, in C.Ls., from points in Ontario & Quebec, 
Canada, to certain points in Ind. & Ohio, found not shown to have been or 
to be unjust or unreasonable. No. 81720, Conrad Fafard, Inc. v. 

National Rys., .... 1. C. C. . , 11-8- 57, Div. 3. 


66.7 Machinery, estamos, Implements & Appliances 
66.76 Automotive Vehicles & Parts 


66.76 Charges sought to be collected on L.T.L. shipments of hose 
reinforced with wire from Conneautville, Penna. to Chicago, Ill., found 
inapplicable. Applicable rates determined. MC-OC-1885, Federal Auto 


_ Co. v. Transport Motor Exp., Inc., .... I. C. GC. ...., 11-20-57, 
w. 3. 


66.79 All Other 


66.79 Rates charged on bulbs or tubes, electric or electronic, without 
metal fittings or parts, in T.Ls., from Battle Creek, Mich. to Chicago, II1., 
found not shown to have been or to be unjust or unreasonable. MOC-OC-1941, 


—t Video Corp. Vv. Michigan Exp., Inc., eeee I, C. Cc. eeees 11-15-67, 
Vv. 3. 





JANUARY, 1958 





66.9 Miscellaneous Manufactures 
66.92 Leather & Rubber 


66.92 (1) Minimum-rate provisions of motor common carriers for 
joint-line transportation of rubber soling from Bedford, Va. to Boston, 
Cambridge & Taunton, Mass., and North Jay, Maine, and from Taunton to 
Bedford, found unjust, unreasonable, unjustly discriminatory, and unduly 
prejudicial. 


(2) Rate charged on shipment of carpet lining from Bedford, Va. to 
New York, N. Y., found unjust and unreasonable. 


(3) Lawful rates determined. MC-O-1809, Rubatex Div., Great Ameri- 
can Industries, Inc. v. Brooks Transp. Co., Inc., .... I. C. C. ...., 11-12-57, 
Div. 2. 


66.95 Textiles 


66.95 Proposed reduced motor-carrier classification rating and rates 
on cotton tire cord & fabric between points in South & East, found just 
and reasonable. I & S M-8380, Class Rates & Ratings—Malone Freight 
Esnos, tnt.,..... 1. ©. G. , 11-4-57, Commission. 

66.95 Rates on open mesh fabrics, cotton or rayon, namely, marqui- 
sette, finished in flat rolls in boxes, in L.T.Ls., from Dodgeville & Fall River, 
Mass., East Greenwich, R. I. & Danielson, Conn. to Yonkers, N. Y., found 
not shown to have been or to be unjust or unreasonable. MC-C-1911, Inter- 


national Flouncing Co., Inc. v. Moskowitz Motor Transp., Inc., .... I. C. C 
, 11-20-57, Div. 2. 


67. Commodity Rates 


67.0 Generally 
67.01 All-Freight Mixtures 


67.01 Proposed reduced all-freight rates on C.L. traffic between Phila- 
delphia, Penna. & Providence, R. I., found not shown to be just and reason- 
able. I & S 6761, All Commodities—Between Philadelphia, Penn. & Provi- 
Gonee, BE, .... £6. & @. , 11-4-57, Div. 3. 


67.5 Semi-Processed Material 
67.52 Refined Petroleum & Oils 


67.52 Upon further hearing, findings in prior report on reconsidera- 
tion, 292 I. C. C. 317, that proposed reduced rates on petroleum products, in 
tank C.Ls., from Puget Sound & Portland areas, & inland terminal origins, 
to destinations in Wash., Oregon, Idaho & Mont., are reasonably compensa- 
tory and consistent with the National Transportation Policy, affirmed. 
Proposed rates found no lower than necessary to meet existing competition, 
and not to constitute unfair or destructive competitive practices. Original 
report, 291 I. C. C. 101. I & S 6062, Petroleum in North Pacific Coast 
Territory, ....1.C. C. , 11-4-57, Commission. 


67.52 Interstate rail rates on petroleum & petroleum products from 
points in Kan., Mo., Iowa, Minn. & Neb. to destinations in Neb., found 
unreasonably low in certain instances, but not shown to be otherwise un- 
lawful. No. 31908, Petroleum Carriers Div., Neb. Motor Carriers Assn. v. 
Atchison, T. & S. F. R. Co., « Be ah , 11-6-57, Div. 3. 


67.52 Proposed adment. eneeiiiiiie ae common-carrier rates on 
petroleum & petroleum products from pipeline terminals in Omaha, Neb.— 
Council Bluffs, Iowa area, to certain destinations in Neb., found not shown 
to be just and reasonable. I & S M-9057, Petroleum Products—Iowa & 
Wes 200s & Oe , 11-6-57, Div. 3 (embraced in No. 31908). 
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67.54 Industrial Chemicals & Acids 


67.54 Proposed reduced contract-carrier min. rate on chlorinated 
benzenes & alcohols, in bulk, from Henderson, Nev. to Torrance, Calif., 
found just and reasonable. I & S M-9826, Chemicals—Henderson, Nev. to 
Torrance, Calif., ....I.C. C. ...., 11-15-57, Div. 3. 


67.57 Fertilizer 


67.57 Rates on phosphate rock, in C.Ls., from points in Fla. on 
Seaboard Air Line R. Co. & Atlantic Coast Line R. Co. to various points in 
Ala., Ill., Iowa, Ind., Ky., Miss., Mo., Okla., & Tenn., found just and 
reasonable, and not otherwise unlawful. No. 31985, Omission of Row 
on Phosphate Rock—A.C.L., S.A.L., Sou., .... I. C. C. ...., 11-12-57, 
Div. 2. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Reduced T.L. rate on iron & steel articles from Chicago, IIl. 
to Omaha, Neb., found just and reasonable. I & S M-9250, Iron & Steel 
Articles—Chicago, Ill. to Omaha, Neb., .... I. C. C. ...., 10-31-57, Div. 2. 


67.61 (1) Present rates on manufactured iron & steel articles, in 
C.Ls., within & between Southwest and southern portion of western trunk- 
line territory, & from central-eastern & southern territories & other points 
in western trunkline territory to Southwest and southern portion of western 
trunkline territory, found lawful, & proposed rates from eastern territory 
to Southwest, found not shown to be lawful. 


(2) Authority to maintain foregoing present rates over direct routes 
without observing long-and-short-haul provisions of sec. 4 of the Act, 
— upon conditions. No. 31865, Iron & Steel—Within & to Southwest, 

» Oe GD ccvce Aaseeet, ee. Be 


67.62 iin Metal Articles 


67.62 Proposed reduced T.L. rates on aluminum articles from Kansas 
City, Mo. to Belleville & Edwardsville, Ill. & St. Louis, Mo., found just and 
reasonable. I & S M-9685, Aluminum Articles—Kansas City, Mo. to IIl. 
& Mo., .... I. C. C. ....,:11-4-57, Div. 8. 


67.65 Paper & Paper Products 


67.65 Proposed schedule on pulpboard or fiberboard from Whippany, 
N. J., to certain points in Penna., found to be beyond the scope of re- 
spondent’s operating authority in bart, and authorized in others. I & 8 
M-9568, Paper—Whippany, N. J. to Penna., .... I. C. C. ...., 11-5-57, 
Div. 3. 


67.69 Glass & Tile 


67.69 Proposed reduced rate on window glass, other than plate, from 
Pittsburgh & other points in Penna. to Chicago, Ill., found just and reason- 
able. I & S M-9609, Glass—Pittsburgh, Penna. Area to Chicago, IIL, 

I. C. C. ...., 10-80-57, Div. 2. 


67.8 Necessaries 
67.85 Apparel 


67.85 Proposed common-carrier commodity rates on boots & shoes, 
in L.T.Ls., from Richland, Penna. to Worcester, Mass., found not shown 
to be just and reasonable. I & S M-9803, Boots & Shoes—Richland, Penna. 
to Worcester, Mass., .... I. C. C. ...., 11-15-57, Div. 3. 


67.85 Upon reconsideration, L.C.L. commodity rate on boots or shoes, 
synthetic plastic, rubber or rubber & canvas, felt or wool combined, from 
La Crosse, Wis. to Boston, Mass., found just and reasonable. Prior report, 
301 I. C. C. 112, affirmed. I & S 6704, Boots or Shoes—Wis. to Mass., 
N. ¥Y. & Penna., .... I. ©. OC. ...., 11-8-67, Div. 2. 
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67.86 Furniture and Furnishings 


67.86 Proposed reduced L.T.L. rates on counters, desks & tables from 
Grand Rapids, Mich. to points in Ind. & Ohio, found not shown to be just 
and reasonable. I & S M-9601, Counters, Desks, Tables, Grand Rapids, 
Mich. to Ind.—Ohio, .... I. C. C. , 10-31-57, Div. 3. 


68. General Increases or Reductions 


68.0 Generally 
68.02 Reasonableness Of 


68.02 Proceedings, such as Ex Parte Nos. 196 and 206, are concerned 
with general rate adjustments; and neither the most nor the least profitable 
carrier operation can control decisions. It would be no more proper to grant 
all carriers full general increase sought in order to help lines which operate 
at a deficit, than it would be to deny all carriers a needed, lawful increase 
on ground that rates of return of some carriers were above general average. 
No. 32089, Calif. Intrastate Freight Rates & . 
11-18-57, Commission. 


68.02 In general revenue proceedings, Commission is guided by 
average necessities of entire groups of carriers, although some may be 
relatively prosperous and not in need of any increase in rates or charges. 
MC-C-1881, Sub 2, rere ——- Conference v. A. A. A. Trucking Corp., 

» , 11-19-57, Div. 3. 


7. EQUALITY OF CHARGES 
70. Generally 
70.2 Rate Adjustments or Practices 


70.22 Routes 


70.22 Rates on traffic moving over longer routes between Calif. and 
adjacent states would normally produce same or lower percentages of first- 
class rates than are produced by rates on traffic moving over shorter routes 
within Calif. No. 32089, Calif. Intrastate Freight Rates & 
> , 11-18-57, Commission. 


70.4 Preference of Point or Territory 
70.40 Generally 


70.40 Shippers in other parts of official territory are entitled to rates 
no higher than those found reasonable and established in central territory, 
so as to afford them a fair opportunity to sell their straw to consuming 
mills. No. 81720, Conrad Fafard, Inc. v. Canadian National Rys., 
a ©. , 11-8-57, Div. 3. 


70.41 Disadvantageous Location 


70.41 Disadvantages due to geographical location do not constitute 
undue prejudice. To equalize national or commercial disadvantages in all 
localities and in every industry is an undertaking clearly beyond Commiss- 
ion’s power. 197 I. C. C. 215, 240; 299 I. C. C. 129, 136. No. 31865, Iron 
& Steel—Within & to Southwest, .... I. C. C. , 11-18-57, Div. 2. 


71. Intermediate Charges 


71.0 Generally 
71.00 Applicability of Sec. 4 of Act 


71.00 Under provisions of sec. 4 of Act, as amended on July 11, 1957, 
securing of relief over circuitous routes is no longer necessary. Accordingly, 
consideration limited to relief over direct routes. No. 31865, Iron & Steel 
—Within & to Southwest, .... I. C. C. , 11-18-57, Div. 2. 
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71.5 Market Competition 
71.50 Generally 


71.50 It is apparent that strong competition is being encountered by 
domestic producers in marketing of their product at indicated coastal desti- 
nations and that competitive conditions at intermediate destinations are 
not of same degree. Proposed rates have been shown to be reasonably 
compensatory and essential to applicants’ continued participation in move- 
ment of this traffic. Intermediate-point rates are those prescribed in 270 
I. C. C. 177 and 277 I. C. C. 331, plus subsequently authorized general 
increases, and may be considered as reasonable. FSA 30845, 

Ark. & Mo. to La., 06 60. aa le le. 00-009 BEOEMET, Gs Be 


71.50 Existence of different vate levels within various territories and 
from East to South reflect different market situations and other competitive 
conditions; and relief is required to avoid disturbance of these rates and 
needless sacrifice of revenue. No. 81865, Iron & Steel—Within & to 
Southwest, .... I. C. C. ...., 11-18-57, Div. 2. 


74. Undue Preference or Prejudice 


74.3 Injury to Complainant 
74.80 Generally 


74.30 Prescription of class-30 basis in 288 I. C. C. 601 was expected 
to remove any cause for complaint of undue prejudice or preference with 
respect to basic rate structure, since it required establishment of uniform 
rate scale and thus accorded equal treatment to all shippers. No. 31865, 
Iron & Steel—Within & to Southwest, .... I. C. C. ...., 11-18-57, Div. 2. 


75. Intrastate Rates 


75.0 Generally 
75.06 Separation of Revenues & Expenses 


75.06 Commission rules do not require that revenues, expenses, in- 
vestment, and operating statistical data of railroads reporting to it shall 
be kept separately according to states in which they operate. Facilities 
located in one state may be necessary to adequate furnishing of transporta- 
tion service, not only in that state and the immediately adjoining states, 
but in all states served by railroad system. Separate trains are not operated 
for handling intrastate and interstate traffic, but all traffic is commingled in 
a given train to make up weight of train that can be handled over each 
engine district. Terminal operations are not segregated and wage increase 
agreements are on a national basis. No. 32089, Calif. Intrastate Freight 
Rates & Charges, .... I. C. C. ...., 11-18-57, Commission. 


SECTION 13 (3) ORDERS 


75.09 Freight Rates & Charges—Generally 


75.09 Calif. intrastate C.L. commodity rates & charges on freight 
generally, with exceptions, found to cause unjust discrimination against 
interstate commerce. Basis prescribed for adjustment of rates and charges 
to remove existing unlawfulness. No. 32089, Calif. Intrastate Freight Rates 
& Charges, .... I. C. C. ...., 11-18-57, Commission. 


75.5 Semi-Processed Material 
75.55 Lumber 


75.55 Calif. intrastate C.L. commodity rates on lumber & lumber 
products found to cause undue and unreasonable advantage, preference, and 
prejudice as between intrastate and interstate shippers. Basis prescribed 
for adjustment of rates and charges to remove existing unlawfulness. No. 
82089, Calif. Intrastate Freight Rates & Charges, .... I. C. C. ...., 
11-18-57, Commission. 
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8. UNIFICATIONS 
80. Generally 


80.1 Administrative Policies 


80.17 Railroad Highway Operations 


80.17 Approval of transaction made subject to conditions usually im- 
posed in rail-motor acquisition proceedings, and particularly the one re- 
quiring that service under rights acquired be limited to that which is 
auxiliary to or supplemental of, rail service. MC-F-6485, Northern Pacific 
bere — Transport, Inc., .... M. C. C. .. 
11-14-57, Div. 4. 


80.4 Registered Intrastate Rights 

80.40 Generally | 

80.40 If Sartain-O’Guin is controlled or managed in a common interest 
with Mason & Dixon, which operates in states other than Tenn., its operations 
under proviso are unlawful. Found not eligible to continue operations as a 
motor common carrier in interstate or foreign commerce in Tenn. under 
second proviso of sec. 206(a)(1) of Act. MC-F-6283, Mason & Dixon Lines, 
Inc.—Investigation of Control—Sartain-O’Guin Motor Lines, Inc., he 
M. C. C. , 11-5-57, Div. 4. 


81. Control of Two or More Carriers 


81.0 Generally 
81.00 Jurisdiction 


81.00 It is unlawful for a person, who is not a carrier, to acquire 
control of two or more carriers, without prior Commission approval under 
sec. 5 of Act, unless transaction is within exemption of sec. 5(10) of Act. 
aon tS . A. R. Hillman—Control—Northern Motor Carriers, Inc., 

1-22-57, = * 


81.1 Facts Constituting Control 
81.10 Generally he. 


81.10 Record does not establish existence of common control of these 
carriers through stock control or family relationship. Solicitation of orders, 
preparation and handling of shipments, mutual use of terminals, leasing of 
equipment and other evidences of close cooperation between such carriers 
are based on their relationship as principal and agent, and result from their 
mutual need and desire to provide services required and to promote their 
respective businesses. Their practices are not unusual for a principal and 
agent or in household goods industry. MC-99649, Bekins Van & Storage Co. 
(Okla. Corp.) Registration App., .... M. C. C. » 11-19-57, Div. 1. 


81.10 Cumulative effect of closely-related factors, including financing, 
provision of terminal space rent free, and common employees, amply sup- 
ports conclusions that there was an affiliation within meaning of sec. 5(6) 
of Act, and that both carriers have been controlled and managed in a 
common interest in violation of sec. 5(4). MO-F-6283, Mason & Dixon Lines, 
Inc.—Investigation of o_o —Sartain-O’Guin Motor Lines, Inc., 

M. C. C. ...., 11-56-67, Div. 4. 


81.7 Disposition of Control Applications 
81.73 Motor Truck—Authorized 


81.73 Control of Two or More Motor Carriers of Property in a Common 
Interest Authorized by Div. 4: 


Dennis Trucking Co., Inc.—Johnsons Transfer, Inc., MC-F-6399, 
MC. G. woe, BORO: 
Hillman, A. Mae A ses Motor Carriers, Inc., MC-F-6652, 11-22-57. 
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81.9 Divestiture 
81.93 Orders for 


81.93 Upon investigation, control and management of Sartain-O’Guin 
Motor Lines, Inc., in a common interest with Mason & Dixon Lines, Inc., 
found to have been effectuated and to be continuing in violation of sec. 5(4) 
of Act. Order entered requiring termination of such violation. MO-F-6288, 
Mason & Dixon Lines, Inc.—Investigation of Control—Sartain-O’Guin Motor 
Lines, Inc., .... M. C. C. ...., 11-5-57, Div. 4. 


83. Prior Utilization of Authority 


83.1 Necessary Proof 
83.19 Denials for Failure to Show 


83.19 Evidence fails to establish with sufficient particularity, nature 
and scope of service rendered. Cancellation required to that extent. MC-F- 
6497, United Truck Lines, Inc.—Control & Merger—Apple City Transfer Co., 
Inc., 11-5-57, Div. 4. 


83.2 Degree of Utilization 
83.22 Temporary Operation 


83.22 Service which vendee has rendered during temporary authority, 
even though a new service to some extent, compared with that of vendor, 
has filled public need; and approval of its continuance is warranted. MC-F- 
5695, Law & Ingham Transp. Co., Inc.—Pur.—Howe Trans., Inc., 
M. C. C. ...., 11-5-57, Div. 4. 


83.25 Operation to Best of Ability 


83.25 Evidence shows that operations were commenced by vendor’s 
predecessor in 1939, that it has operated on a scale commensurate with its 
facilities and financial ability, and that it has always held itself out to 
transport all traffic tendered for transportation. Approved. MC-F-6478, 
Western Exp.—Pur.—Union Truck Lines, Inc., 11-27-57, Div. 4. 


83.3 Reinstitution of Operation 
83.30 Generally 


83.30 Where no service or only a limited service has been rendered 
over substantial period of time, approval of transaction with resulting rein- 
stitution of service may properly be found consistent with public interest 
only upon clear evidence of need for service. Such findings have been made 
in connection with transactions taking form of acquisitions of control 
through stock ownership, as well as in purchases, leases, consolidations, and 
mergers, and have been made in proceedings decided prior to recent revision 
of Form B. M. C. 45. 65 M. C. C. 17, and 65 M. C. C. 701. MOC-F-7399, 
Dennis Trucking Co., Inc.—Control—Johnsons Transfer, Inc., .... M. C. C. 
, 11-21-57, Div. 4. 


83.9 Transfer of Dormant Franchises 
83.92 Cancellation of Dormant Portion—Motor Truck 
83.92 Transfer of Motor Truck Operations Approved by Div. 4 Upon 


Condition that Operating Authority Covering Dormant Portions of Vendor’s 
Routes be Surrendered and Cancelled: 


United Truck Lines, Inc.—Control & Merger—Apple City Transfer Co., 
MC-F-6497, 11-5-57. 
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84. New Service Doctrine 


84.2 Changed Pattern of Operation 
84.28 Split of Alternate Route 


84.28 Question whether division of rights to operate between same 
termini should be authorized is for determination in each case, with par- 
ticular consideration being given both to need for additional service and 
effect which an additional competitor would have on existing carriers. 
Neither of these considerations is satisfied by evidence here presented. 
Compare 60 M. C. C. 229, 278, and 59 M. C. C. 319. MOC-F-6404, Pic 
Freight Co.—Pur. (Por.)—Steffke Freight Co., .... M. C. C. , 11-25-57, 
Div. 4. 


85. Sound Transportation Conditions 


85.2 Efficiency 
85.21 Complementary Operations 


85.21 Any potential hurt to existing carriers is outweighed by ap- 
preciable benefits to applicants and public, following consummation, under- 
scored by vendee’s ability to transport freight by truck in two hours, in 
contrast to 22 hours for rail delivery of L.C.L. traffic. MC-F-6485, Northern 
Pacific Transport Co.—Pur.—Humphries Transport, Inc., .... M. C. C. 

» 11-14-57, Div. 4. 


85.24 Operating Economy 


85.24 Unification will permit more economical service through elimi- 
nation of duplicating expenses, particularly in pick-up and delivery expenses. 
MC-F-6196, = Transp. Co.—Control & Merger—Koepp Truck Lines, 
Bilis. «.06+0 Me Se Ge , 11-18-57, Div. 4. 


85.3 Competitive Effect 
85.80 Generally 


85.30 A somewhat different service normally emerges in most cases, 
where a unified single-line operation replaces a former independently con- 
trolled joint-line operation; and, although effect of such new service upon 
competing carriers must be appraised, it is not controlling of question as to 
whether transaction should be approved. Interest of public is paramount; 
and, if in balance, benefits to public outweigh possible harm to established 
carriers, transaction may be properly approved. MC-F-6196, Briggs Transp. 
Co.—Control & Merger—Koepp Truck Lines, Inc., .... M. C. C. 
11-18-57, Div. 4. 


85.383 Proof of Impairment 


85.33 It is apparent that vendee’s service, particularly that between 
Omaha and Denver, which it would render for first time, will provide mere 
effective competition to one protestant than has service of vendor; but there 
is no basis on record for concluding that it will be unable to meet vendee’s 
competition or that its revenues or services will be seriously affected by 
increased competition. MC-F-6492, Buckingham Transp., Inc.—Pur.— 
Highway Motor Freight, Inc., 11-25-57, Div. 4. 


85.33 All except two of 16 protestants had gross revenues larger than 
those of vendee for first nine months of 1956. Those two had operating 
ratios of 91.96 and 98.2, respectively. Compared to most of protestants, 
vendee is a small carrier, posing no real threat to operations or services of 
competing carriers as a result of this unification. MC-F-5695, Law & Ingham 
Transp. Co., Inc.—Pur.—Howe Trans., Inc., .... M. C. C. ...., 11-65-57, 
Div. 4. 
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85.4 Effect Upon Employees 
85.41 Railroad 


85.41 Same conditions for protection of employees imposed as in 261 
I. C. C. 672. F. D. 19852, Harris County Houston Ship Channel Nav. Dist. 
Acquisition, etc., 11-14-57, Div. 4. 


86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 
86.31 Original Railroad Joint Facility Agreements Approved by Div. 4 


Texas & N. O. R. Co. Trackage Rights, F. D. 19853, 11-14-57 (embraced in 
F. D. 19852). 


86.32 Amended Railroad Agreement 


86.32 Amended Railroad Joint Facility Agreements Approved by 
Div. 4: 


Harris County Houston Ship Channel Nav. Dist. Acquisition, etc., F. D. 19852, 
11-14-57. 
87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 


Harris County Houston Ship Channel Nav. Dist. Acquisition, etc., F. D. 19852, 
11-14-57. 
87.18 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger or Purchase of Operating 
Authority —_ Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 


staat Transp. Co.—Control & Merger—Koepp Truck Lines, MC-F-6196, 
. M. C. C. 


«+e, 11-18-57. 
Buckingham Transp., Inc. —Pur.—Highway Motor Freight, Inc., MC-F-6492, 
11-25-57. 
K & A Truck Lines, Inc.—Pur.—G. C. Hinrichs, MC-F-6440, .... M. C. C. 
, 11-25-57. 


Law & Ingham Transp. Co., Inc.—Pur.—Howe Trans., Inc., MC-F-5695, .... 
Gc. ©. 


veep Be 67. Prior report, July 1, 1957 (embraced in 
MO-F-5632), reversed. 


Lee jaa. .—Control & Merger—Owl Truck Service, Inc., MC-F-6650, 
11-13- 

Northern Pacific Transport Co.—Humphries Transport, Inc., MC-F-6485, 
wr eee: 

Point Exp., Inc_—Pur.—Merchants Dispatch, Inc., MC-F-6662, 11-20-57. 


United Truck Lines, Inc.—Control & Merger—Apple City Transfer Co., 
MC-F-6497, 11-5-57. 


Western Exp.—Pur.—Union Truck Lines, Inc., MC-F-6478, 11-27-57. 
87.2 Purchase of Portion of Franchise 
87.27 Motor Truck Lines—Denied 


87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 4: 
Pic ae Freight Co., MC-F-6404, .... M. ©. GC. wees, 
11-25-57. 








Recent Court Decisions 
By Warren H. Waaner, Editor 





An “inherent advantage” of a given mode of transportation, the rate benefit— 
presentation of rates in an application proceeding—mere service by rail is no 
ground for denial of authority. 

Schaffer Transportation Co., et al. v. United States, et al. (No. 20). 


On December 9, 1957, the Supreme Court remanded a case to the 
Commission with direction to consider the inherent advantage of rates 
in an application proceeding. 

Quoting from the opinion of the Court: 


The issue in this case is whether the Interstate Commerce Com- 
mission adequately and correctly applied the standards of the Na- 
tional Transportation Policy in denying a motor carrier’s applica- 
Ve to provide service between points now served exclusively by 
rail. 

The National Transportation Policy, formulated by Congress, 
specifies in its terms that it is to govern the Commission in the 
administration and enforcement of all provisions of the Act, and 
this Court has made it clear that this policy is the yardstick by 
which the correctness of the Commission’s actions will be measured. 
Dizie Carriers, Inc. v. United States, 351 U. 8. 56; Eastern Central 
Motor Carriers Assn. v. United States, 321 U. S. 194; McLean 
Trucking Co. v. United States, 321 U. S. 67. Of course, the Com- 
mission possesses a ‘‘wide range of discretionary authority’’ in 
determining whether the public interest warrants certification of 
any particular proposed service. United States v. Detroit & Cleve- 
land Navigation Co., 326 U. S. 236, 241; Interstate Commerce Com- 
mission v. Parker, 326 U. S. 60. But that discretion must be exer- 
cised in conformity with the declared policies of the Congress. To 
see whether those policies have been implemented we look to the 
Commission’s own summary of the evidence, and particularly to the 
findings, formal or otherwise, which the Commission has made. 
Just as we would overstep our duty by undertaking to evaluate 
the evidence according to our own notions of the public interest, 
we would shirk our duty were we summarily to approve the Com- 
mission’s evaluation of the record without determining that the 
agency’s evaluation had been made in accordance with the mandate 
of Congress. 

The Commission denied Schaffer’s application on the follow- 
ing basis: 


‘On the foregoing facts, we are unable to conclude that 
the public convenience and necessity require the proposed 
operation. It is seen that for one reason or another the sup- 
porting witnesses find fault with the presently utilized rail 
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service. Actually, however, the evidence warrants the conclu- 
sion that the witnesses are reasonably satisfied with rail service 
except for the one complaint that all share, namely, that rail 
service is too slow. Nevertheless, it is the practice for the 
Vermont shippers to hold finished granite until they can 
accumulate a pool-car load in order that the shipments may 
move at the lower pool-car rate. This practice is followed 
with the knowledge and consent of the consignees, and the 
sole purpose therein is to take advantage of the lower rail rate. 
Less-than-carload rail service, while not as expeditious as the 
proposed service, is fairly good, but because of the higher rate 
involved this service is seldom used by the supporting wit- 
nesses. The testimony of the South Dakota shipper also indi- 
cates that its support of the application is largely motivated 
by anticipated cheaper transportation. 

‘“We have carefully considered applicant’s arguments to 
the contrary, but are forced to conclude that the service 
presently available is reasonably adequate. The evidence indi- 
cates that the witnesses’ main purpose in supporting the appli- 
cation is to obtain lower rates rather than improved service. 
It is well established that this is not a proper basis for a grant 
of authority, and the application, therefore, must be denied.’’ 


Viewing these conclusions in light of the National Transpor- 
tation Policy we find at the outset that there has been no evaluation 
made of the ‘‘inherent advantages’’ of the motor service proposed 
by the applicant. That policy requires the Commission to adminis- 
ter the Act so as to ‘‘recognize and preserve the inherent advan- 
tages’’ of each mode of transportation. Dizie Carriers v. United 
States, supra; I. C. C. v. Mechling, 330 U. S. 567. When a motor 
carrier seeks to offer service where only rail transportation is 
presently authorized, the inherent advantages of the proposed 
service are a critical factor which the Commission must assess. 
How significant these advantages are in a given factual context 
and what need exists for a service that can supply these advantages 
are considerations for the Commission. 

Rather than evaluate the benefit that Schaffer’s proposed 
motor service might bring to the public, the Commission cast its 
first principal conclusion in terms of the adequacy of existing rail 
service, finding that service to be ‘‘reasonably adequate.’’ Yet the 
Commission itself has previously stated: ‘‘That a particular point 
has adequate rail service is not a sufficient reason for denial of a 
certificate [to a motor carrier].’’ Bowles Common Carrier Appli- 
cation, 1 M. C. C. 589, 591. Of course, adequacy of rail service is 
a relevant consideration, but as the Commission recognized in 
A. J. Metler Extension—Crude Sulphur, 62 M. C. C. 148, ‘‘relative 
or comparative adequacy’’ of the existing service is the significant 
consideration when the interests of competition are being recon- 
ciled with the policy of maintaining a sound transportation system. 
The record here does not disclose the factors the Commission com- 
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pared in concluding that existing rail service is ‘‘reasonably ade- 
quate.’’ For example, the Commission has not determined whether 
there are benefits that motor service would provide which are not 
now being provided by the rail carriers, whether certification of 
a motor carrier would be ‘‘unduly prejudicial’ to the existing 
carriers, and whether on balance the public interest would be better 
served by additional competitive service. To reject a motor car- 
rier’s application on the bare conclusion that existing rail service 
can move the available traffic, without regard to the inherent ad- 
vantages of the proposed service, would give one mode of trans- 
portation unwarranted protection from competition from others. 
As the report of Division 5 emphasizes, ‘‘No carrier is entitled to 
protection from competition in the continuance of a service that 
fails to meet a public need, nor, by the same token, should the 
public be deprived of a new and improved service because it may 
divert some traffic from other carriers.’’ 

The Commission’s second basic conclusion from the record was 
that the main purpose of the witnesses in supporting the applica- 
tion was the prospect of obtaining lower rates. For this reason 
the Commission discounted the testimony of these witnesses, ap- 
parently without even evaluating the claimed advantages of the 
proposed service other than reduced rates. We think this approach 
runs counter to the National Transportation Policy. The ability 
of one mode of transportation to operate with a rate lower than 
competing types of transportation is precisely the sort of ‘‘inherent 
advantage’’ that the congressional policy requires the Commission 
to recognize. Dizxie Carriers v. United States, supra. The Com- 
mission asserts that it has always considered rates irrelevant in 
certification proceedings under § 207 (a), yet with but one excep- 
tion, it relies on administrative decisions involving applications 
by a carrier to provide service to an area already served by the 
same mode of transportation. Those decisions are entirely different 
from the situation presented here, where a motor carrier seeks to 
compete for traffic now handled exclusively by rail service. In 
these circumstances a rate benefit attributable to differences be- 
tween the two modes of transportation is an ‘‘inherent advantage’’ 
of the competing type of carrier and cannot be ignored by the 
Commission. 

Since the Commission has failed to evaluate the benefits that 
Schaffer’s proposed service would provide the public, including 
whatever benefit may be determined to exist from the standpoint 
of rates, and since the findings as to the adequacy of rail service 
do not provide this Court with a basis for determining whether 
the Commission’s decision comports with the National Transpor- 
tation Policy, that decision must be set aside, and the Commission 
must proceed further in light of what we have said. 

We do not minimize the complexity of the task the Commis- 
sion faces in evaluating and balancing the numerous considera- 
tions that collectively determine where the public interest lies in a 
particular situation. And we do not suggest that the National 
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Transportation Policy is a set of self-executing principles that 
inevitably point the way to clear result in each case. On the con- 
trary, those principles overlap and may conflict, and where this 
occurs, resolution is the task of the agency that is expert in the 
field. But there is here no indication in the Commission’s findings 
of a conflict of policies. Shippers and receivers now served ex- 
clusively by rail have testified to the advantages they would gain 
from a proposed motor carrier service. There is no finding that 
the authorization of the proposed service would impair the sound 
operation of the carriers already certificated. Nor has the Com- 
mission properly evaluated the advantages urged by the supporting 
witnesses to determine whether the standard of public convenience 
and necessity has been met. 

_ For the foregoing reasons, tae judgment is reversed and the 
cause is remanded to the District Court with directions to set aside 
the Commission’s order and remand the cause to the Commission 
for further proceedings in conformity with this opinion. 





Port differentials on import iron ore. 


Interstate Commerce Commission v. Baltimore & Ohio R. Co. (Nos. 
463, 464, 465, 466, 467, 468, 473). 


On December 9, 1957, the Supreme Court held that the Commission 
may find an interrelationship among port differentials, and is permitted 
to take into account the effect thereof. The Court said in its order: 


‘Per Curiam: This litigation involves the validity of an order 
of the Interstate Commerce Commission dealing with the proper 
relationship, under the National Transportation Policy (Sec. 1 of 
the Transportation Act of 1940, 54 Stat. 899, 49 U. S. C., at p. 
7107) of railroad tariffs on imported iron ore shipped to a steel- 
producing area in Pennsylvania, Ohio and West Virginia (the so- 
called ‘‘ differential territory’’ of the Central Freight Association) 
from the ports of New York, Philadelphia and Baltimore. A tariff 
differential in favor of Baltimore had existed prior to this contro- 
versy. In a succession of tariff reductions, railroads serving New 
York and Philadelphia filed schedules designed to establish parity 
of rates among the several ports, while railroads serving Baltimore 
filed schedules designed to maintain the differential. Upon protest 
against the New York and Philadelphia schedules by Baltimore 
civic and commercial interests and railroads serving that port, the 
Interstate Commerce Commission instituted an investigation as a 
result of which Division 2 of the Commission filed a report approv- 
ing the tariff schedules giving Philadelphia parity with Baltimore 
but finding all other schedules that had been issued in this series 
of reductions to be not just and reasonable. 291 I. C. C. 527. On 
petition of various parties, the Commission reopened the proceed- 
ings, and on October 1, 1956, the full Commission modified the 
findings of the Division 2 report to the extent of finding the New 
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York schedules, as well as the Philadelphia schedules, to be just 
and reasonable, 299 I. C. C. 195. The full Commission’s order was 
challenged in a proceeding instituted under 28 U. 8. C. Sec. 1336, 
and an appropriate District Court held that the Commission’s ap- 
proval of parity between New York and Baltimore was without 
basis in the record and ordered that portion of the Commission’s 
order vacated. The court further held that the Commission’s ap- 
proval of parity between Philadelphia and Baltimore was not sup- 
ported by essential findings as to ocean freight costs and anticipated 
traffic and remanded that portion of the Commission’s order for 
more explicit findings. The court also granted other relief sub- 
sidiary to these actions. 151 F. Supp. 258. These are the only 
portions of the decision below with which we are here concerned. 
We put to one side those provisions of the decree below in which 
the District Court affirmed other portions of the Commission’s 
order. 

From what appears, it is not precluded that the Commission 
may find an interrelationship, within the purview of the National 
Transportation Policy, supra, among lawful tariffs to be established 
between these three ports and the ‘‘differential territory.’’ In this 
light we deem it appropriate that, in reconsidering the relationship 
between the Philadelphia and Baltimore schedules pursuant to the 
remand of the District Court, the Commission should be free to 
reconsider and take action upon the New York schedules. In 
carrying out the District Court’s direction regarding the Phila- 
delphia rates, the Commission should be permitted to take into 
account the effect of New York rates on the tariff relationship be- 
tween Philadelphia and Baltimore and the effect of that relation- 
ship on New York and to enter such orders with respect to all three 
ports as the Commission may find to be required by their inter- 
relationship. Accordingly, on the appeals before us, so much of 
the decree of the District Court as did not affirm the order of the 
Commission is vacated, and the cause is remanded for appropriate 
disposition not inconsistent with this opinion. 





Commission may permit ordinary motor carrier service at or near parent railroad’s line. 


American Trucking Associations, et al. v. United States, et al. (Nos. 6 

and 8). 

On December 9, 1957, the Supreme Court held that the Commission 
in its discretion may authorize ordinary motor carrier service at or 
near the parent railroad’s line. 

Quoting from the opinion of the Court: 


By § 5(2)(b), which was formerly § 213(a)(1) of the Motor 
Carrier Act of 1935, the Congress authorized consolidation, merger, 
acquisition, or lease of carriers if found by the Commission to be 
‘feonsistent with the public interest.’’ However, in transactions 
involving a motor carrier where a railroad or its affiliate is an 
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applicant, the Congress directed the Commission ‘‘not [to] 
enter such an order unless it finds that the transaction proposed’’ 
not only is in the public interest but ‘‘will enable such [railroad] 
carrier to use service by motor vehicle to public advantage in its 
operations and will not unduly restrain competition.’’ The Com- 
mission has interpreted this mandate of the Congress to confine 
acquisition of a motor carrier by a railroad or its affiliate to 
‘‘operations . . . which are auxiliary or supplementary to train 
service.’?’ We specifically approved this long administrative 
practice in United States v. Rock Island Motor Transit Co., supra. 
It will be remembered that the acquisitions of the White Line and 
Frederickson routes by Motor Transit, wherein ‘‘auxiliary or 
supplemental’’ restrictions were imposed, were pursuant to this 
section of the Act. 

The present proceedings, however, were instituted under § 
206 et seqg., of the Act, which involve applications for certificates 
of public convenience and necessity. Motor Transit had been 
carrying on scheduled peddle operations over the entire White 
Line and Frederickson routes [purchased by Motor Transit] re- 
gardless of the volume of traffic available. By this application 
it sought to secure a certificate covering the same general routes 
without the restrictions imposed in the § 5(2)(b) proceedings. 
Such a certificate would enable it to haul, iter alia, the more 
profitable truckload traffic, thus supplementing the expensive 
peddle service. 

Section 207, which defines the showing on which issuance 
of a certificate for public convenience and necessity is predicated, 
makes no reference to the phrase ‘‘service in its operations’’ used 
in § 5(2)(b), nor is there any language even suggesting a manda- 
tory limitation to service which is auxiliary or supplementary... . 

In interpreting § 207, the Commission has accepted the policy 
of § 5(2)(b) as a guiding light, not as a rigid limitation. While 
it has applied auxiliary and supplementary restrictions in many 
§ 207 proceedings, the Commission has occasionally issued certifi- 
cates to railroad subsidiaries without the restrictions where ‘‘special 
circumstances’’ prevail, namely, where unrestricted operations 
by the rail-owned carrier are found on specific facts and cireum- 
stances to be in the public interest. At least three of these cases 
had been decided when the Congress extensively revised the Inter- 
state Commerce Act by enactment of the Transportation Act of 
1940, 54 Stat. 899, in which § 213 of the Motor Carrier Act was 
substantially re-enacted into § 5(2)(b) of the Interstate Commerce 
Act, while § 207(a) was left unchanged. 

We conclude, therefore, that the Congress did not intend 
the rigid requirement of § 5(2)(b) to be considered as a limitation 
on certificates issued under § 207. 

Nor is this contrary to our holding in United States v. Rock 
Island Motor Transit Company, supra, an acquisition case in which 
the Court also discussed Commission policy under § 207. We 
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pointed out that ‘‘[r]ail affiliates have been permitted to leave 
the line of the railroad to serve communities without other trans- 
portation service. Those divergences, however, are an exercise of 
the discretionary and supervisory power with which the Congress 
has endowed the Commission.’’ 340 U. S., at 442. We found that 
the Commission’s purpose was to apply the National Transportation 
Policy so as ‘‘to preserve the inherent advantages of motor-carrier 
service.’’ In discussing this practice we quoted at page 428 from 
the opinion of the Commission in that case, which stated the 
test in this language: 


‘*In other words, a railroad applicant for authority to operate 
as a common carrier by motor vehicle, though required to do 
no more than prove, as any other applicant, that its service 
is required by public convenience and necessity, has a special 
burden . .. by reason of the very circumstance that it is a 
railroad. Where it fails to show special circumstances 
negativing any disadvantage to the public from this fact, 
a grant of authority to supply motor service other than service 
auxiliary to and supplemental of train service is not justified.”’ 
40 M. C. C. 457-474. 


In United States v. Texas & Pacific Motor Transport Co., 
340 U. S. 450 (1951), decided on the same day as Rock Island, 
we upheld the Commission’s imposition of restrictions in a § 207 
ease. In Texas & Pacific, however, the proceeding involved the 
power of the Commission to impose the restrictions, a question 
not before us here. 

We repeat, as was said in those cases, that the underlying 
policy of § 5(2)(b) must not be divorced from proceedings for 
new certificates under § 207. Indeed, the Commission must take 
‘‘eognizance’’ of the National Transportation Policy and apply 
the Act ‘‘as a whole.’’ But for reasons we have stated we do not 
believe that the Commission acts beyond its statutory authority 
when in the public interest it occasionally departs from the auxil- 
iary and supplementary limitations in a § 207 proceeding. We 
find no indications that the Commission has permitted the § 207 
proceedings in this case to be used as a device to evade § 5(2) (b) 
restrictions. Certificate proceedings under § 207 are separate and 
distinct from acquisition proceedings, although the same general 
policy governs both. If the public interest requires that a § 207 
certificate be issued to a rail-owned carrier without restriction, 
we find no authority for denying the Commission power to grant 
the same simply because the carrier just emerged from a § 5(2) (b) 
proceeding. Moreover, the approval here was expressly subject 
to the Commission’s continuing examination of the activity of 
Motor Transit with a view of placing limitations on its operations 
if found necessary in the public interest. A further condition 
makes all contractual arrangements between Motor Transit and 
its parent subject to revision by the Commission. 
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Finally, if under our interpretation a ‘‘loophole’’ exists in the 
Act, the Commission has shown no inclination to permit its use as 
such. Should the Commission prove to be less stringent in the 
future, appellants not only have recourse to the Congress, but also 
to the courts for review of the Commission’s finding that ‘‘special 
circumstances’’ exist... . 

If, as appellants fear, the unrestricted operations are de- 
structive of competition or otherwise detrimental to the public 
interest, we believe the situation would not be without remedy. 
The Commission has retained jurisdiction ‘‘to impose in the future 
whatever restrictions or conditions, if any, appear necessary in the 
public interest by reason of material changes in conditions or cir- 
cumstances surrounding applicant’s operations in relation to those 
of competing motor ecarriers.’’ 63 M. C. C., at 108. This reserva- 
tion gives its continuing jurisdiction to make certain that the 
unlimited certificate issued here does not operate to defeat the 
National Transportation Policy. United States v. Rock Island 
Motor Transit Co., supra. 











List of New Members 


Floyd R. Adams, (B), T. M., Paper Products, Forest Products Div., Olin Mathieson 
Chemical Corp., P. O. Box 488, West Monroe, Louisiana. 


Calvin J. Anderson, (A), Cargill, Inc., 200 Grain Exchange, Minneapolis 15, 
Minnesota 


Jerome Biniasz, (B), 13669 Veronica St., Wyandotte, Michigan. 

William C. Doheney, (A), 3974 Wilshire Blvd., Los Angeles 5, California. 
Donald G. Geyer, (B), 608 MacArthur Blvd., Oakland, California. 
Robert V. Gianniny, (A), 25 Exchange Street, Rochester 14, N. Y. 


Clinton J. Hansen, (A), Secy.-Counsel, Board of Railroad Commissioners, 221 State 
Capitol Building, Helena, Montana. 


Edward E. Harney, (B), Gen. Agt., Chicago & North Western Ry. System, 619 
Boatmen’s Bank Bldg., St. Louis 2, Missouri. 


Donald T. Isaacs, (B), 305 West 72nd Street, New York 23, N. Y. 


Outils. L. Knapp, (B), Traffic Clerk, Sun Oil Company, P. O. Box 2831, Beaumont, 
exXas. 


Edward E, Lane, (A), Lane, Rogers & Paul, 718 East Franklin St., Richmond 19, 
Virginia. 


Frank & Redfield, (B), A. T. M., The Gulf Oil Companies, P. O. Box 2100, Houston 
, Texas. 


O. Meredith Smaw, (A), 215 King Street, New Bern, North Carolina. 


— V, Thompson, (A), Rock Island Lines, 139 West Van Buren St., Chicago 5, 
inois. 


Raymond C. Thompson, (B), City Agt., Chicago & North Western Ry. System, 
619 Boatmen’s Bank play. St. Lous 2, Missouri. 


William B. Washabaugh, Jr., (A), Washabaugh and McClure, 306 Ariel Building, 
Erie, Pennsylvania. 


REINSTATED TO MEMBERSHIP 


Edmund F. Lamb, (A), 80 Broad Street, New York 4, N. Y. 





Elected to membership December, 1957. 
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Meetings of Regional Chapters 


District No. 1 Chapter 
Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Akron Chapter 
Walter F. Stiegele, Chairman, V-P-Sales & Traffic, Roadway Ex- 
press, Inc., 147 Park Street, P. O. Box 471, Akron 9, Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta Chapter 
Burton C. Kinney, Chairman, G. T. M., Georgia Highway Ex- 
press, Inc., 2090 Jonesboro Road, S. E., Atlanta, Georgia. 


Baltimore Chapter 
Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 
Arnold J. Larson, Chairman, G. T. M., Masonite Corp., 111 W. 
Washington Street, Room 2025, Chicago, Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 
Kenneth J. Sutherell, Chairman, Assistant to T. M., Sherwin- 
Williams Co., 101 Prospect Avenue, Cleveland 1, Ohio. 
Meets: Quarterly on Third Tuesday of the month. 


Rocky Mountain Chapter 
William P. Potts, Chairman, Traffic Agent, Union Pacific Railroad, 
535 17th Street, Denver, Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Buch chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

ry eomen charter, i.e., that of the District of Columbia Chapter, will be found on 
pages - io of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 

Thormund A. Miller, (A), Chairman, 205 Transportation Building, 
Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida Chapter 


T. C. Maurer, Chairman, G. T. M., Owens-Illinois Glass Co., Mill 
Division, P. O. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 

Clinton J. Ihrig, President, 6616 Park Avenue, Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except 
July and August in the Transportation Department of the Kansas City 
Chamber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 
George K. Bennett, Jr., Chairman, Genl. S. W. Agent, Detroit, 
Toledo & Ironton Railroad, 2171 Railway Exchange Building, St. Louis 
1, Missouri. 
Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 
Morton E. Kiel, Chairman, 140 Cedar Street, New York 6, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Edmund Nightingale, Chairman, Professor of Transportation, 
School of Business Administration, University of Minnesota, Minneapo- 
lis, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Carolina Chapter 
George J. Leeds, Chairman, P. O. Box 612, Winston-Salem, N. C. 


Oklahoma Chapter 


J. R. Lewallen, Chairman, Vice President—Traffic, Anderson- 
Prichard Oil Corporation, 1000 Liberty Bank Building, Oklahoma City 
2, Oklahoma. 








494 1. C. C. PRACTITIONERS’ JOURNAL 





Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Greater Philadelphia Chapter 


J. A. Tucker, Chairman, District Manager, Republic Carloading & 
Distributing Co., 1321 Arch Street, Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 

Pittsburgh Chapter 

Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 
34 Market Place, Pittsburgh 22, Pennsylvania. 

Meets: At call of Chairman. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 


Amarillo, Texas Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 


Sabine Area, Texas Chapter 


John H. Benckenstein, President, P. O. Box 551, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 


Harry G. Crafts, Chairman, P. O. Box 7186, Dallas 9, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


South Texas Chapter 
F. G. Robinson, Chairman, T. M., Galveston Wharves, Galveston, 


Texas. 
Puget Sound Chapter 


William M. Crawford, Chairman, Traffic Manager, Sick’s Seattle 
Brewing & Malting Company, 3100 Airport Way, Seattle, Washington. 

Meets first Tuesday of every month at Stewart Hotel, 6:00 P. M. 
Members of other Chapters are cordially invited to attend. 


San Francisco Chapter 

Frank Loughran, Chairman, Room 812, 155 Sansome Street, San 
Francisco 4, California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 
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Southern California Chapter 


Walt A. Steiger, Chairman, 670 Pacific Electric Building, Los 
Angeles 14, California. 

Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 


Richmond, Virginia Chapter 


Herndon P. Jeffreys, Jr., Chairman, 1138 Mutual Building, Rich- 
mond 19, Virginia. 


Southeastern Wisconsin Chapter 


Frank W. Hashek, Chairman, Vice President—Traffic, Yule Truck 
Line, 1229 South 41st Street, Milwaukee, Wisconsin. 

Meets: Second Wednesday of each month, September through June, 
at the Elk’s Club, Milwaukee, at 7:30 P.M. Out-of-town members are 
cordially invited. 





Chapter Activities 


The Annual Christmas Reception of the Metropolitan New York 
Chapter of the Association was held following its final meeting of the 
year and election of officers for 1958. The reception was given on 
Tuesday evening, December 17, at the Hotel Biltmore, New York. 





Some 325 members and their guests attended the District of Colum- 
bia Chapter Annual Christmas Reception on December 19, at the Hotel 
Mayflower, Washington. Members of the Interstate Commerce Com- 
mission and their wives were guests of honor. During the buffet supper, 
dancing was to music by Sidney’s Orchestra. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the 
I. C. C.—Revised 1948 Edition—by Warren H. Wagner, Esq. 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


Code of Ethics 


Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel A. Towne, D. M. Steiner, John R. Turney, E. S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith -- 


Supreme Court Decisions Important to the I. C. C. and Abstracts 
of 39 Important Decisions Since 1939. This booklet contains 
256 Supreme Court Decisions, among which are 172 decisions 
LY | Esmee ener. 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long- 
and-short haul and aggregate-of-intermediate provision of 
Section 4, and contains many citations relating to each 
situation 


Fair Reward and Just Compensation, Common Carrier Service, 
Standards Under the Interstate Commerce Act by Clyde B. 
Aitchison. In this book, a comprehensive but concise work, 
former Commissioner Aitchison, for the first time, has authori- 
tatively analyzed and determined what standards are prop- 


erly applicable in determining the reasonable level of carrier 
charges 


Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This book contains the abstracts of 286 decisions of the United 
States Supreme Court bearing upon the work of the Inter- 
state Commerce Commission and interpreting the provisions 
not only of the Interstate Commerce Act but also of the sup- 
plementary acts 


1955 Supplement to Abstracts of Supreme Court Decisions, 
W. J. Myskowski. This Supplement brings up to date the 
original Book of 286 Abstracts. It covers the period 1953 
through June, 1956 


Consolidated Current Index to I. C. C. Decisions contains an 
Index to all I. C. C. Decisions (printed and unprinted) from 
January 1951 through January 1955 


1954 Supplement to Consolidated Current Index to I. C. C. Deci- 
sions. Contains Index to all I. C. C. Decisions (printed and 
unprinted), from February, 1955 through January, 1956 ~-_ 
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District 





I—Maine, New Hampshire, Vermont, Massachusetts 
and Rhode Isiand., 


District 2—Connecticut, New York and New Jersey. 

District 3—Pennsylvania (Hastern half}, Maryland, Delaware {jf 
and District of Columbia. HT 
Virginia. | 
District 5—Virgiuia, North Carolina and South Carolina. 
District 6—Georgia, Alabama and Florida. | 
District 7—Kentncky, Tennessee and Mississippi. | 


District 8—Michigan, Indiana and Tilinois. 





District .9-—Wisconsin, Minnesota, North Dakota and Sonth 
Dakota. 


Distriet 10—-lowa, Missouri, Nebraska and Kansas, 


District 12—Texas. 





District 183—Wyoming, Colorado and New Mexico. 


District 


District 4—Pennsylvania (Western half), Ohio and West ‘jj 
District. 11—-Arkansas, Oklahoma and Louisiana. ! 
| 
i 
i 
| | 





